479186.1
WATANABE ING LLP
A Limited Liability Law Partnership

J. DOUGLAS ING #1538-0
BRIAN A. KANG #6495-0
ROSS T. SHINYAMA #8830-0
SUMMER H. KAIAWE  #9599-0
First Hawaiian Center

999 Bishop Street, Suite 1250
Honolulu, Hawaii 96813

Telephone No.: (808) 544-8300
Facsimile No.: (808) 544-8399
douging@wik.com

bkang@wik.com
rshinyama@wik.com
skaiawe@wik.com

Attorneys for
TMT INTERNATIONAL OBSERVATORY, LL.C

BOARD OF LAND AND NATURAL RESOURCES

FOR THE STATE OF HAWATI’]

IN THE MATTER OF CASE NO. BLNR-CC-16-002

TMT INTERNATIONAL OBSERVATORY,
LLC’S JOINDER TO THE UNIVERSITY
OF HAWAI‘I AT HILO’S OPPOSITION
TO TEMPLE OF LONO’S MOTION
FOR SUMMARY JUDGMENT
(DESECRATION), FILED

SEPTEMBER 17, 2016 [DOC. 264],

FILED FEBRUARY 22, 2017 [DOC. 4731];
CERTIFICATE OF SERVICE

A Contested Case Hearing Re Conservation
District Use Permit (CDUP) HA-3568 for the
Thirty Meter Telescope at the Mauna Kea
Science Reserve, Kaohe Mauka, Hamakua
District, Island of Hawaii,

TMK (3) 4-4-015:009




TMT INTERNATIONAL OBSERVATORY, LLC’S
JOINDER TO THE UNIVERSITY OF HAWAI‘I AT HILO’S OPPOSITION TO
TEMPLE OF LONO’S MOTION FOR SUMMARY JUDGMENT (DESECRATION),
FILED SEPTEMBER 17, 2016 [DOC. 264]. FILED FEBRUARY 22,2017 [DOC. 473]

TMT International Observatory, LLC (“TIO”), by anfi through its undersigned counsel,
hereby joins in the University of Hawai ‘i at Hilo’s Opposition to Temple of Lono’s Motion for
Summary Judgment (Desecration), filed September 17, 2016 (Doc. 264), filed February 22, 2017
(Doc. 473) (the “Opposition”). The Temple of Lono’s Motion for Summary Judgment
(Desecration), filed September 17, 2016 (Doc. 264) (the “Motion”) should be denied for the
reasons stated in the Opposition.

Hawaii law is very clear that an administrative agency only has those powers expressly

granted to it by statute. Morgan v. Planning Dep’t, 104 Hawai‘i 173, 184, 86 P.3d 982, 993

(2004). This contested case hearing is not the proper forum to adjudicate alleged violations of
the Hawai‘i Penal Code, including anticipatory violations of HRS § 711-1107 as alleged in the
Motidn, because no statute has granted the BLNR with the power to do so. Indeed, as explained
below, neither the Hawai‘i Penal Code nor the enabling statutes for the BLNR provide the BLNR
with jurisdiction over criminal offenses.

Nothing in the Hawai‘i Penal Code provides the BLNR with jurisdiction over criminal
offenses, including alleged violations of HRS § 711-1 107.! Instead, HRS § 603-21.5 confers
upon the circuit courts of the State of Hawaii jurisdiction over all “criminal offenses cognizable

under the laws of the State,” except for those offenses “otherwise expressly provided.” To that

! The statute at issue, HRS § 711-1107(3), provides that “[a]ny person convicted of committing
the offense of desecration shall be sentenced to a term of imprisonment of not more than one
year, a fine of not more than $10.000, ox both.” Haw. Rev. Stat. §711-1107(3) (emphasis
added). HRS § 701-107(1) provides in relevant part, “[a]n offense defined by this Code or by
any other statute of this State for which a sentence of imprisonment is authorized constitutes a
crime.” Because HRS § 711-1107(3) authorizes a sentence of imprisonment, desecration

constitutes a criminal offense.




end, the circuit courts are expressly authorized to “enjoin or prohibit any violation of the laws of
the State.”” Haw. Rev. Stat. § 603‘-23. By comparison, HRS § 604-8 confers upon the district
courts of the State of Hawaii limited jurisdiction of “criminal offenses punishable by fine, or by
imprisonment not exceeding one year whether with or without fine[,]" i.e., misdemeanor cases.
Haw. Rev. Stat. § 604-8.

The procedures applicable to prosecuting criminal offenses in the circuit and district
courts are set forth in the Hawai‘i Penal Code. See Haw. Rev. Stat. § 806-6, ef seq. (criminal
procedures applicable in circuit courts); see also Haw. Rev. Stat. § 805-1 ef seq. (criminal
procedures applicable in district courts); see also Haw. Rev. Stat. § 806-71 (regarding
sentencing, it is “the court or judge before which or whom the conviction is had” that is
responsible for sentencing the accused). None of these criminal procedures are applicable to this
contested case hearing.

Nothing in the enabling statutes for the BLNR provides it with jurisdiction over criminal
offenses. See Haw. Rev. Stat. §§ 26-15 (composition of BLNR), 171-3 (recognizing the BLNR
as the executive board of the DLNR), and 171-6 (powers and functions of the BLNR). The
Motion does not (and cannot) cite any legal authority in support of the proposition that the
BLNR has jurisdiction to adjudicate the alleged anticipatory violations of HRS § 711-1107
because no such authority exists. Quite simply, the BLNR does not have jurisdiction to

adjudicate Hawai‘i Penal Code offenses, including HRS § 711-1107.

2 Except that in any misdemeanor case under which a defendant has a right to a trial by jury, the
timely demand for a trial by jury divests the district court of jurisdiction, and confers jurisdiction
on the circuit court. Haw. Rev. Stat. § 604-8.



Based on the positions herein, and for all the reasons and authorities stated in the
Opposition, the Motion should be denied.

DATED: Honolulu, Hawaii, February 28, 2017.

J. DOUGLAS ING
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Attorneys for TMT INTERNATIONAL
OBSERVATORY, LLC
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Michael Cain

Office of Conservation and Coastal
Lands

1151 Punchbowl, Room 131
Honolulu, HI 96813
michael.cain@hawaii.gov
Custodian of the Records
(ORIGINAL + DIGITAL COPY)

Carlsmith Ball LLP

Ian Sandison, Tim Lui-Kwan, John
P. Manaut, Lindsay N. McAneeley
1001 Bishop Street

ASB Tower, Suite 2200

Honolulu, HI 96813
isandison@carlsmith.com
tluikwan@carlsmith.com
jpm@carlsmith.com
Imcaneeley@carlsmith.com
Counsel for the Applicant University
of Hawai ‘i at Hilo

Office of Conservation and
Coastal Lands
dinr.maunakea@hawaii.gov

Harry Fergerstrom

P.O. Box 951
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hankhawaiian@yahoo.com
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Lanny Alan Sinkin
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Lono
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Waikoloa, HI 96738
leinaala.mauna@gmail.com

Dwight J. Vicente

2608 Ainaola Drive
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(via email & U.S. mail)

Mehana Kihoi
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Honaunau, HI 96726
vhiwai@live.com

C. M. Kaho'okahi Kanuha

77-6504 Maile St
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Kahookahi kukiaimauna@gmail.com

Maelani Lee

PO Box 1054

Waianae, HI 96792
maelanilee@yahoo.com

Kalikolehua Kanaele
4 Spring Street
Hilo, HI 96720
akulele@yahoo.com

Stephanie-Malia:Tabbada
P O Box 194,
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Torkildson, Katz, Moore,
Hetherington & Harris

Attn: Lincoln S. T. Ashida

120 Pauahi Street, Suite 312

Hilo, HI 96720-3084
Isa@torkildson.com
njc@torkildson.com

Counsel for Perpetuating Unique
Educational Opportunities (PUEQ)

William Freitas

PO Box 4650

Kailua Kona, HI 96745
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Flores-Case ‘Ohana
E. Kalani Flores
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Tiffnie Kakalia
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Paul K. Neves
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DATED: Honolulu, Hawaii, February 28, 2017.
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415-C Uluniu Street
Kailua, Hawaii 96734
yuklin@kailualaw.com
Co-Counsel for Petitioner
KAHEA: The Hawaiian

Environmental Alliance, a domestic

non-profit Corporation

2

Joseph Kualii Lindsey Camara
kualiic@hotmail.com

Wilma H. Holi
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Witness for the Hearing Officer
w_holi@hotmail.com

Ivy Mclntosh
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Witness for the Hearing Officer

Moses Kealamakia Jr.
mkealama@yahoo.com
Witness for the Hearing Officer

Patricia P. Ikeda
pheakeanila@gmail.com
Witness for the Hearing Officer
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