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§13-5-1

13-2 [Eff 6/22/81; am and
conp 12/5/91; am and conp 12/31/92; R

SUBCHAPTER 1
GENERAL PROVI SI ONS

Pur pose. The purpose of this chapter is

to regulate land use in the conservation district for

t he purpose of conserving,
t he inportant natural
appropriate nmanagenment and use to pronote their
termsustainability and the public health,

wel fare

protecting, and preserving
resources of the State through
| ong-
safety, and
[Ef f DEC 12 1994] (Auth: HRS 8§183C-3) (I np:

HRS §183C- 1)

8§13-5-2 Definitions. As used herein unless
ot herw se provided:

"Accessory use" neans use of land or of a building
or a portion thereof that is customarily incidental and
subordinate to the principal use of the land or
buil di ng and | ocated on the sane ot with the principal

use.

"Aquacul ture"
of aquatic life in a controlled salt,
fresh water environnent.

means the cultivation and production
bracki sh, or
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§13-5-2

"Artificial reef" means an area of the sea where
obj ects have been placed on the ocean bottomto create
a habitat for fish and other marine organi sns.

"Board" neans the board of [and and natural
resour ces.

"Board permt" neans a permt approved by the
board of |and and natural resources.

"Chai rperson” neans the chairperson of the board
of land and natural resources.

"Commerci al purpose” neans those | and uses which
entail or conprise the exchange or buying and selling
of comodities, or the providing of services, or
relating to or connected with trade, traffic in goods
and services or commerce in general; provided, however,
that the use of land for public utility purposes shal
not be considered a comrercial purpose.

"Conmuni cati ons systens” neans towers, antennas,
bui | di ngs, cables and other accessory structures for
el ectronic, radio frequency or mcrowave transm ssions
or receptions.

"Conservation district" nmeans those |ands within
the various counties of the State and state marine
wat ers bounded by the conservation district |ine, as
establ i shed under provisions of Act 187, Session Laws
of Hawaii, 1961, and Act 205, Session Laws of Hawai i
1963, or future amendnents thereto.

"Departnment” neans the departnent of |and and
nat ural resources.

"Departnmental permt" means a permt approved by
t he chairperson

"Forest reserves" nmeans those | ands set aside as
forest reserves by the departnent pursuant to section
183-11, HRS.

"Hearing officer" neans a person or persons
desi gnat ed or appointed by the board or chairperson to
conduct public hearings or proceedi ngs on behalf of the
board.

"Historic property"” means any buil ding, structure,
object, district, area, or site, including heiau and
underwater site, which is over fifty years old.

"Kul eana | and" neans those | ands granted to native
tenants pursuant to L. 1850, p. 202 entitled "An Act
Confirm ng Certain Resolutions of the King and Privy
Council, Passed on the 21st Day of Decenber, A. D. 1849,
Granting to the Conmon People Allodial Titles for Their
Om Lands and House Lots, and Certain O her
Privileges," as originally enacted and anmended.

"Land" neans all real property, fast or subnerged,
and all interests therein, including fauna, flora,

5-3



§13-5-2

m nerals and all such natural resources, unless
ot herwi se expressly provided.

"Landowner” neans an owner of |and, or of any
estate or interest in that |and.

"Land use" neans:

(1) The placenent or erection of any solid
material on land if that material remains on
the I and nore than fourteen days, or which
causes a pernmanent change in the | and area on
which it occurs;

(2) The grading, renoving, harvesting, dredging,
m ning or extraction of any material or
natural resource on | and;

(3) The subdivision of |and; or

(4) The construction, reconstruction, denolition,
or alteration of any structure, building, or
facility on | and.

For purposes of this chapter, harvesting and renovi ng
does not include the taking of aquatic life or wildlife
that is regulated by state fishing and hunting | aws nor
the gathering of natural resources for personal, non-
commercial use or pursuant to Article 12, Section 7 of
the Hawaii State Constitution or section 7-1, HRS
relating to certain traditional and customary Hawaii an
practices.

"Managenent plan" neans a conprehensive plan for
carrying out nmultiple | and uses.

"Mooring" neans a device for holding a vessel in
pl ace, where an anchor, concrete block or simlar
device is placed or dropped on subnmerged |land with a
line attached to a buoy to which the vessel is
at tached.

"Natural area reserve" neans those state | ands
t hat have been designated as part of the Hawaii natural
area reserve system by the departnment pursuant to
section 195-4, HRS.

"Nat ural resource" neans resources such as plants,
aquatic life and wldlife, cultural, historic and
archeol ogi cal sites and mnerals.

"Nonconform ng use" neans the | awful use of any
bui l di ng, prem ses or land for any trade, industry,
resi dence or other purposes which is the sane as and no
greater than that established imediately prior to
Cctober 1, 1964, or prior to the inclusion of the
bui l di ng, prem ses, or land within the conservation
district.

"Plant sanctuary" nmeans an area of |and set aside
to preserve, protect, conserve, and manage parti cul ar
pl ant speci es.
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"Sceni c area" neans areas possessing natural,
scenic, or wldland qualities.

"Single famly residence” neans a building or
structure used or designated and intended to be used as
a horme or dwelling place for a famly.

"Site plan" neans a plan drawn to scale, show ng
t he actual dinmensions and shape of the property, the
size and | ocations on the property of existing and
proposed structures and open areas including vegetation
and | andscapi ng.

"State marine waters" nmeans all waters of the
State, including the water columm and water surface,
extending fromthe upper reaches of the wash of the
waves on shore seaward to the [imt of the State's
police power and managenent authority, including the
United States territorial sea, notw thstandi ng any | aw
to the contrary.

" Subdi vi si on" neans a division of a parcel of |and
into nore than one parcel

"Subnerged | ands" neans | ands fromthe upper
reaches of the waves on shore seaward to the extent of
the State's jurisdiction.

"Subzone" neans a zone established within the
conservation district which is identified by boundaries
and resource characteristics.

"Tenporary vari ance" nmeans an exception to zoned
use, where good cause is shown and where the proposed
variance is for a use determned to be in accordance
wi th good conservation practices.

"Topogr aphi cal features" nmeans natural and
artificial geographical features that appear on a
t opogr aphi cal map, such as nmountains, hills, valleys,
streans, wetl ands, shorelines, roads, and other such
structures.

"Transportation systeni includes the neans to
transport people, animls or goods or any conbi nation
t hereof from one place to another, including roads,
har bors, airways, and their related facilities.

"Wat er systeni neans a network of pipelines,
storage, punps, water sources, and other appurtenances
(e.g. ditches, channels, canals, flunes, siphons,
tel emark |ines, drainage systens, etc., all of which
are part of a surface water collection system which
furni shes a supply of water to consuners. The water
sources may include diversions, inmpoundnents, or wells,
and may include water treatnent facilities to achieve
necessary water quality standards.

"W derness area" neans an area designated by the
departnment having a diversity and abundance of native
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flora and fauna, geol ogical formation, or both, largely

undi sturbed by human i nfluences, in which the

i ntroduction of non-indi genous plants and ani mal s,

m ning, grazing of domestic aninmals, renoval of

veget ati on, overni ght canping, and the construction of

roads or structures is prohibited or restricted.
"WIldlife sanctuary” neans an area of |and or

wat er designated by the departnent to preserve,

protect, conserve, and manage wildlife, where hunting

and other activities may be restricted. [Eff

DEC 12 1994] (Auth: HRS 8183C-3) (Inp: HRS §183C 2)

813-5-3 Appeals. Any final order of the
departnment based upon this chapter nmay be appealed to
the circuit court of the circuit in which the land in
gquestion is found. [Eff DEC 12 1994] (Auth: HRS
8§183C-3) (Inp: HRS 8183C 8)

Not e: See chapter 91, Hawaii Revised Statutes and
Hawaii Rules of G vil Procedure.

813-5-4 Mediation. Upon receipt of a request or
on the board's own initiative, the board nmay request
that the petitioner and any affected persons identified
as necessary to the resolution of the dispute to
participate in nmediation. Participation by the parties
shall be voluntary. Al requests dealing with the sane
subject matter shall be consolidated in a single
mediation. [Eff DEC 12 1994] (Auth: HRS 8183C- 3)

(I'nmp:  HRS 8183C 3)

8§13-5-5 Anmendnents. (a) Whenever any | andowner
or governnent agency whose property is directly
affected by this chapter nakes an application to change
the boundaries or identified | and uses of any subzone,
rezone a subzone, establish a new subzone with certain
identified | and uses or when a person seeks to
ot herwi se anmend this chapter, or where the board
proposes to make a change or changes itself, such
change or changes shall be put in the formof a
proposed anmendnent of this chapter by the applicant,
conplete with necessary maps, four copies of which
shall be filed with the board.

(b) Procedures for anmending this chapter are
prescribed in section 183C- 4, Hawaii Revi sed Statutes,
as anmended and chapter 13-1, subpart 3.
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§13-5-11

[Eff DEC 12 1994] (Auth: HRS §183C-3) (Inp: HRS
§183C 4)

§13-5-6 Penalty. (a) Any person, firm
gover nment agency, or corporation violating any of the
provi sions of this chapter or permts issued pursuant
thereto shall be punished as provided in chapter 183C,
HRS.

(b) The board may del egate to the departnent or a
hearing officer the authority to adjudicate violations
of the provisions of this chapter or any permt issued
pur suant thereto.

(c) No permt shall be processed by the
departnment until any viol ations pendi ng agai nst the
subj ect parcel are resolved. [Eff DEC 12 1994] (Auth:
HRS 8183C-3) (Inmp: HRS §183C- 7)

SUBCHAPTER 2

SUBZONES

813-5-10 Subzones; generally. (a) There are
her eby established subzones within the conservation
district, as listed in Exhibit 1, entitled "Subzone
Desi gnati ons, dated Septenber 6, 1994." Subzone
desi gnati ons of conservation district |ands are
delineated on maps on file with the departnent.

(b) Lands in the conservation district are
classified into one of the foll ow ng subzones:

(1) Protective;

(2) Limted,

(3) Resource;

(4) Ceneral; or

(5) Special.

(c) Land uses permtted in a subzone shall be
restricted to those uses provided for in this chapter.
[Ef f DEC 12 1994] (Auth: HRS 8183C-3) (Inmp: HRS
§183C-4)

813-5-11 Protective (P) subzone. (a) The
objective of this subzone is to protect val uable
resources in designated areas such as restricted water-
sheds, marine, plant, and wildlife sanctuari es,
significant historic, archaeol ogical, geol ogical, and
vol canol ogi cal features and sites, and other designated
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§13-5-11

uni que ar eas.

(b) The (P) subzone shall enconpass:

(1) Lands and waters necessary for protecting
wat er sheds, water sources, and water
suppl i es;

(2) Lands and waters necessary for the
preservation and enhancenment of designated
hi storic or archaeol ogical sites and
desi gnated sites of unique physiographic
significance;

(3) Areas necessary for preserving natural
ecosystens of native plants, fish, and
wildlife, particularly those which are
endanger ed; and

(4) Al land enconpassing the Northwestern
Hawai i an i sl ands except M dway i sl and.

(c) Identified |land uses in the protective (P)
subzone are restricted to those listed in section 13-5-
22. [Eff DEC 12 1994] (Auth: HRS 8183C-3) (Ilnmp: HRS
8§183C-4)

813-5-12 Limted (L) subzone. (a) The objective
of this subzone is to limt uses where natural
condi tions suggest constraints on human activities.

(b) The (L) subzone shall enconpass:

(1) Land susceptible to floods and soil erosion,

| ands under goi ng maj or erosion damage and
requiring corrective attention by the county,
state, or federal governnents; and

(2) Lands necessary for the protection of the

heal th, safety, and welfare of the public by
reason of the land's susceptibility to

i nundation by tsunam, flooding, volcanic
activity or |andslides, or which have a
general slope of forty percent or nore.

(c) Land uses permitted in the limted (L)
subzone are restricted to those listed in section 13-5-
23. [Eff DEC 12 1994] (Auth: HRS 8183C-3) (Inp: HRS
8§183C- 4)

8§13-5-13 Resource (R subzone. (a) The
obj ective of this subzone is to develop, with proper
managenent, areas to ensure sustained use of the
natural resources of those areas.
(b) The (R) subzone shall enconpass:
(1) Lands necessary for providing future parkl and
and | ands presently used for national, state,
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county, or private parks;

(2) Lands suitable for growi ng and harvesting of
commercial tinber or other forest products;

(3) Lands suitable for outdoor recreational uses
such as hunting, fishing, hiking, canping,
and pi cni cki ng;

(4) Ofshore islands of the State of Hawaii,
unl ess placed in a (P) or (L) subzone;

(5) Lands and state marine waters seaward of the
upper reaches of the wash of waves, usually
evi denced by the edge of vegetation or by the
debris left by the wash of waves on shore to
the extent of the State's jurisdiction,
unl ess placed in a (P) or (L) subzone.

(c) Land uses pernmitted in the resource (R
subzone are restricted to those listed in section 13-5-
24. [Eff DEC 12 1994] (Auth: HRS 8183C-3) (Inp: HRS
§183C-4)

813-5-14 Ceneral (G subzone. (a) The objective
of this subzone is to designate open space where
specific conservation uses nay not be defined, but
wher e urban use woul d be premature.

(b) The (G subzone shall enconpass:

(1) Lands wth topography, soils, climte, or

ot her related environnental factors that may
not be normally adaptable or presently needed
for urban, rural, or agricultural use; and

(2) Lands suitable for farm ng, flower gardening,

operation of nurseries or orchards, grazing;
including facilities accessory to these uses
when the facilities are conpatible with the
nat ural physical environnent.

(c) Land uses permitted in the general (Q
subzone are restricted to those listed in section 13-5-
25. [Eff DEC 12 1994] (Auth: HRS 8183C-3) (lnmp: HRS
8§183C-4)

813-5-15 Special (S) subzone. The objective of
this subzone is to provide for areas possessi ng uni que
devel opnmental qualities which conpl enent the natura
resources of the area. The special subzones are |isted
in Exhibit 2, entitled "Special Subzones, dated
Septenber 6, 1994." [Eff DEC 12 1994] (Auth: HRS
8§183C-3) (Inp: HRS §183C 4)
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§13-5-16

813-5-16 Designation of subzones. (a) A

| andowner

or governnment agency whose property is

directly affected by this chapter nay apply to the
departnent to establish a new subzone, rezone an

exi sting subzone, or change a boundary or identified

| and uses of a subzone. The board can initiate action
under this section.

(b)
(1)
(2)

(3)

(6)

(7)

(8)
(9)

(10)

(11)
(12)
(13)

The application shall include the follow ng:

Nane of applicant;

Nanme of | andowner(s), if different from

applicant, or any person or entity with the

| andowner's witten consent;

Property description of |and being affected

by tax map key parcel (nmetes and bounds nay

be required when the departnent deens

necessary);

Map of area drawn to scal e;

Background of applicable | and use conm ssi on

petition, including a final decision and

order (for new subzone designations);

Exi sting subzone classification or |and use

zoni ng desi gnati ons of subject property and

surroundi ng properties;

CGeogr aphi ¢ characteristics:

(a) General topography and sl ope; and

(b) Soils types and productivity rating
(e.g. Agricultural Lands of I|nportance
to the State of Hawaii (ALISH) and
proposed Land Evaluation and Site
Assessnent (LESA));

Climatic characteristics (e.g. rainfall,

predom nant wi nd direction annually);

Hydr ol ogi cal characteristics (e.g. surface

wat er, groundwater, drainage patterns) and

applicable water area classification, if

applicable, (e.g. restricted watershed,

groundwat er recharge area);

Bi ol ogical (flora and fauna) characteristics

(e.g. vegetation, wildlife, specific

identified species, or habitat of identified

t hreat ened or endangered species);

A list of historic properties in the project

area;

Sceni ¢ or visual resources (e.g. significant

vi ew pl anes and geol ogi cal features);

I nfrastructure evaluations (e.g. roads and

access, water systens, sewage Systens,

drai nage systens, recreational facilities,

comunity popul ation, inconme and househol d
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§13-5-17

characteristics, utilities availability);

(14) Review of property characteristics in
rel ation to subzone objectives;

(15) Eval uation and recommendati on of appropriate
subzone desi gnati on and boundary
characteristics; and

(16) Application fee of $100 and public hearing
fee of $250.

(c) The change in boundary or |and use shall be
put in the formof a proposed adm nistrative rule
change by the applicant. Designation of subzones shal
be processed as an admi nistrative rule anendnent, and,
as such, shall be in accordance with departnental rules
and applicable statutes, and shall include a public
hearing. [Eff DEC 12 1994] (Auth: HRS 8183C-3) (Inp:
HRS §183C- 3, 183C-4)

Not e: See §13-5-5.

8§13-5-17 Boundary determnations; criteria. (a)
Prior to the departnment receiving for processing any
application for a permt, if the applicant's proposed
|l and use lies within fifty feet of a subzone boundary,
the applicant shall first notify the departnent of the
i ntended use and seek a determ nation of the precise
boundary of the subzone with respect to the parcel in
question. Applications shall be acconpanied by a fee
of $50.

(b) The notification shall include all rel evant
i nformation, including topographical maps, subzone
maps, and tax maps.

(c) The department shall have thirty days within
which to issue its determ nation, after which the party
seeking the permt is free to nake application.

(d) The applicant can appeal the departnental
determnation to the board. The board shall resolve
any uncertainty regarding the |ocation of the subzone
boundary and the board's determ nation shall be final.

(e) In all cases, the determ nation of subzone
boundaries shall utilize the following criteria:

(1) The boundary shall follow natural or fixed

physi cal features;

(2) The boundary shall be defined by a series of
straight |ines;

(3) Where cotermnous with forest reserve
boundari es, the boundary shall be determ ned
by metes and bounds descriptions of the
forest reserve; or
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(4) \Were a subzone boundary follows an
el evati on, the boundary shall be determ ned
by reference to topographical maps or other
evi dence that may be used to establish
el evation. [Eff DEC 12 1994] (Auth: HRS
8§183C-3) (Inp: HRS 8183C 3)

SUBCHAPTER 3

| DENTI FI ED LAND USES AND REQUI RED PERM TS

813-5-22 Identified land uses in the protective
subzone. (a) |If a proposed use in the protective
subzone is not presented bel ow, an applicant may
request a tenporary variance, petition the |and use
comm ssion for a |and use district boundary change, or
initiate an adm nistrative rule anendnment to have the
proposed use added to the identified | and uses.
(b) Identified |land uses in the protective
subzone and their required permts (if applicable), are
| i sted bel ow
(1) Identified | and uses beginning with letter
(A) require no permt fromthe departnment or
boar d;

(2) Identified | and uses beginning with letter
(B) require a site plan approval by the
depart nment;
(3) Identified | and uses beginning with letter
(C require a departnental permt; and

(4) Identified | and uses beginning with letter
(D) require a board permt, and where
i ndi cat ed, a nanagenent pl an.

P-1 DATA COLLECTI ON

(A-1) Basic data collection, research, education,
and resource eval uati on which does not
involve a | and use.

(B-1) Basic data collection, research, education,
and resource evaluation as identified in the
exenpt cl asses established in section 11-200-
8.

(G Basic data collection, research, education,
and resource evaluation which involves a | and
use with incidental ground disturbance from
installation of equipnent (e.g. rain gauges
or neteorol ogical towers).
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§13-5-22

Basi ¢ data coll ection, research, education,
and resource evaluation that involves a | and
use causi ng ground disturbance (e.g.
exploratory wells).

P-2 FI SHPONDS

(A-1)

(D-1)

Repair, strengthening, reinforcenent or

mai nt enance of a fishpond under an approved
conservation district use permt and approved
managenent pl an.

Restoration or repair of a fishpond under an
approved managenent plan; where restoration
is the act or process of returning the
property to a state of utility through repair
or alteration which nmakes possible an
efficient contenporary use, such as

aquacul ture.

P-3 KULEANA LAND USES

(D-1)

Agriculture and a single famly residence, if
appl i cabl e, when such | and use was
historically, customarily and actually found
on the property. Agriculture neans the

pl anting, cultivating, and harvesting of
horticultural crops, floricultural crops, or
forest products, and subsistence |ivestock.

P-4 LANDSCAPI NG REMOVAL OF NOXI QUS PLANTS

(A-1)

(CG1)

Renoval of noxious plants for naintenance

pur poses w thout the use of power tools that
does not result in significant ground

di sturbance (e.g. weeding). Noxious plants
are defined in chapter 152 HRS, and chapter
4-68, subtitle 6.

Landscapi ng, defined as alteration (including
clearing) of plant cover. Such alteration
shall be limted to plant materials that are
endem ¢ or indigenous and simlar in
character and appearance to existing
vegetation in the surroundi ng area. Nat ur al
veget ative plant cover, where disturbed,

shall be restored or replaced with endem c or
i ndi genous planting. The introduction of
alien plant species is prohibited in the
protective subzone.
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P-5 MOORI NGS AND Al DS TO NAVI GATI ON

(CG1)

Moorings and aids to navigation. This
requirenent is satisfied by obtaining a
permt pursuant to chapter 200, HRS.

P-6 PUBLI C PURPOSE USES

(D-1)

(D-2)

Land uses undertaken by the State of Hawaii
or the counties to fulfill a mandated
governnmental function, activity, or service
for public benefit and in accordance with
public policy and the purpose of the
conservation district. Such |and uses may

i nclude transportation systens, water
systens, conmmuni cations systens, and
recreational facilities.

Transportati on systens, transm ssion
facilities for public utilities, water
systens, energy generation facilities
utilizing the renewabl e resources of the area
(e.g. hydroelectric or wind farns) and
comuni cati ons systens and ot her such | and
uses which are undertaken by non-gover nnment al
entities which benefit the public and are
consistent wth the purpose of the
conservation district.

P-7 SANCTUARI ES

(D1 Plant and wildlife sanctuaries, natural area
reserves (see chapter 195, HRS) and
wi | derness and sceni c areas, including
habi tat i nprovenents under an approved
managenent pl an.

P-8 SIG\S

(B-1) Si gns, including safety signs, danger signs,

no trespassing signs, and ot her informtional
signs. No signs shall exceed twelve square
feet in area and shall be non-illum nated.
Al'l signs shall be erected to be self-
supporting and be |l ess than or equal to eight
feet above finished grade.

P-9 STRUCTURES, EXI STI NG

(A-1)

Repl acenent or reconstruction of existing
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structures and facilities as identified in
the exenpt classes established in section 11-
200- 8, except as provided in section 13-5-37
where the new structure will be | ocated
approximately on the sane site and wll have
substantially the same purpose, capacity,
density, height, and di nensions as the
structure repl aced.

(G Denolition, renoval, or alteration of
existing structures, facilities and
equi pnent. Any historic property shall be
eval uated by the departnent for historical
significance.

(G2 Oper ations, repair, maintenance, or
renovati on of existing structures,
facilities, equipnent, or topographical
features which are different fromthe
original permt or which are different from
t he departnent-approved construction plans,
where applicable. Wen county permt(s) are
required the departnment shall approve the
associ ated pl an(s).

Note: for nonconform ng uses, see section
13- 5-37.

(D1 Denolition, grading, renoval or alteration of

t opogr aphi c features.

P-10 STRUCTURES, ACCESSCRY

(A-1) Construction or placenent of structures
accessory to existing facilities as
identified in the exenpt classes established
in section 11-200-8.

P-11 SUBDI VI SI ON OR CONSOLI DATI ON OF PROPERTY

(G Consol i dation and resubdivision into an equal
nunber of lots that does not result in
i ncreased density.

(G 2) Consolidation of property into a | esser
nunber of legal lots of record currently
exi sting and approved, which furthers the
obj ectives of the subzone. Consolidation
fol |l omwed by resubdivision shall constitute a
subdi vi si on.

(D-1) Subdi vi sion of property into two or nore
| egal lots of record which serves a public
purpose and is consistent with the
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obj ectives of the subzone.

P- 12 TREE REMOVAL

(A-1) Renoval of dead or di seased:
(1) Non-native trees; or
(2) Native trees less than six inches in

di anet er measured at ground |evel.

(A-2) Renoval of trees which pose a hazard to
public safety; provided, however, that the
| andowner shall be required to provide
docunentation for the need to renove the tree
if it was six inches or greater in dianeter
nmeasured at ground | evel.

(CG1) Renoval of not nore than five trees or nore
than five trees less than six inches in
di aneter neasured at ground | evel;

(D1 Renoval of nore than five trees, six inches
or greater in dianeter neasured at ground
|l evel . [Eff DEC 12 1994] (Auth: HRS 8183C 3)
(I'nmp: HRS 8183C-4)

8§13-5-23 ldentified land uses in the limted
subzone. (a) In addition to the land uses identified
herein, all identified | and uses and their associated
permt or site plan approval requirenents |isted for
the protective subzone also apply to the limted
subzone, unl ess ot herw se not ed.
(b) If a proposed use is not presented bel ow or
in section 13-5-22, an applicant may request a
tenporary variance, petition the |land use comi ssion
for a land use district boundary change, or initiate an
adm ni strative rule change to have the proposed use
added to the identified | and uses.
(c) Identified land uses in the Iimted subzone
and their required permts (if applicable), are listed
bel ow
(1) Identified | and uses beginning with letter
(A) require no permit fromthe departnment or
boar d;

(2) Identified | and uses beginning with letter
(B) require a site plan approval by the
depart nment;
(3) Identified | and uses beginning with letter
(C require a departnental permt; and

(4) Identified | and uses beginning with letter
(D) require a board permt, and where
i ndi cat ed, a nanagenent pl an.
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L-1 AGRI CULTURE

(G Agriculture within an area of one acre or
| ess, defined as the planting, cultivating,
and harvesting of horticultural crops,
floricultural crops, or forest products, or
ani mal husbandry.

(D-1) Agriculture wthin an area of nore than one
acre, defined as the planting, cultivating,
and harvesting of horticultural crops,
floricultural crops, or forest products, or
ani mal husbandry. A managenent plan is al so
required.

L-2 BOTANI CAL GARDENS AND PRI VATE PARKS

(D1 Bot ani cal gardens and private parks under an
approved managenent pl an

L-3 EROCSI ON CONTRCOL

(D-1) Erosion control, flood control, and other
hazard prevention devices or facilities.

L-4 LANDSCAPI NG AND REMOVAL OF NOXI QUS PLANTS

(G Landscapi ng, defined as alteration (including
clearing) of plant cover.
(G2 Renoval of noxious plants for maintenance

purposes in an area |less than ten thousand
square feet that results in significant
ground di sturbance (e.g. clearing or

gr ubbi ng) .

(D-1) Renoval of noxious plants for naintenance
purposes in an area of nore than ten thousand
square feet that results in significant
ground di sturbance (e.g. clearing or
gr ubbi ng) .

L-5 SEAVWALLS AND SHORELI NE PROTECTI ON

(D-1) Seawal | s, shoreline protection devices, and
shoreline structures.

L-6 SINGLE FAM LY RESI DENCE
(D1 A single famly residence in a floodplain or

coastal high hazard area that conforns to
appl i cabl e county regul ati ons regardi ng the
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Nat i onal Fl ood I nsurance Program and single
famly residential standards as outlined in
this chapter.

L-7 STRUCTURES, ACCESSCORY

(B-1) Construction or placenent of structures
accessory to an existing structure, building,
or facility under an existing conservation
district use permt. Accessory uses shall be
allowed only if they are consistent with the
pur pose of the conservation district.

[Eff DEC 12 1994] (Auth: HRS 8183C-3) (I np:
HRS 8183C-4)

813-5-24 ldentified land uses in the resource
subzone. (a) In addition to the |and uses identified
herein, all identified | and uses and their associated
permt or site plan approval requirenents |isted for
the protective and |imted subzones al so apply to the
resource subzone, unl ess otherw se noted.
(b) If a proposed use is not presented bel ow or
in sections 13-5-22 or 23, an applicant nmay request a
tenporary variance, petition the |land use commi ssion
for a land use district boundary change, or initiate an
adm ni strative rule change to have the proposed use
added to the identified | and uses.
(c) Identified |land uses in the resource subzone
and their required permts (if applicable), are listed
bel ow
(1) Identified | and uses beginning with letter
(A) require no permit fromthe departnment or
boar d;

(2) Identified | and uses beginning with letter
(B) require a site plan approval by the
depart nment;
(3) Identified | and uses beginning with letter
(C require a departnental permt; and

(4) Identified | and uses beginning with letter
(D) require a board permt, and where
i ndi cat ed, a nanagenent pl an.

R-1 AQUACULTURE

(D-1) Aquacul ture under an approved nanagenent
pl an.
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R-2 ARTI FI Cl AL REEFS
(D1 Artificial reefs.
R-3 ASTRONOW FACI LI TI ES

(D1 Astronony facilities under an approved
managenent pl an.

R-4 COWERCI AL FORESTRY

(D-1) Comrerci al forestry under an approved
managenent pl an.

R-5 LANDSCAPI NG

(B-1) Landscapi ng, defined as alteration of plant
cover, including trees, in an area of ten
t housand square feet or |ess.

(CG1) Landscapi ng, defined as alteration of plant
cover, including trees, in an area of nore
than ten thousand square feet.

R-6 MARI NE CONSTRUCTI ON

(CG1) Mai nt enance dredgi ng not to exceed the
dredging limts for the area as previously
aut hori zed by board permt.

(D1 Marine construction, dredging, filling, or
any conbi nation thereof of subnerged | ands.

R-7 M N NG AND EXTRACTI ON

(D-1) M ning and extraction of any material or
natural resource.

R-8 SINGLE FAM LY RESI DENCE

(D1 A single famly residence that conforns to
design standards as outlined in this chapter.
[Eff DEC 12 1994] (Auth: HRS 8183C-3) (I np:
HRS 8§183C-4)

8§13-5-25 ldentified | and uses in the general
subzone. (a) |In addition to the land uses identified

herein, all identified |land uses and their associ ated
permt or site plan approval requirenents listed for
the protective, limted and resource subzones al so
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apply to the general subzone, unless otherw se noted.

(b) If a proposed use subzone is not presented
bel ow or in sections 13-5-22, 23 or 24, an applicant
may request a tenporary variance, petition the | and use
comm ssion for a land use district boundary change, or
initiate an admnistrative rule change to have the
proposed use added to the identified |and uses.

(c) ldentified |land uses in the general subzone
and their required permts (if applicable), are listed
bel ow.

(1) Identified land uses with the prefix (A

require no permt fromthe departnent or
boar d;

(2) Identified |land uses with the prefix (B)

require site plan approval by the departnent;

(3) Identified |land uses with the prefix (O

require a departnmental permt; and

(4) Identified |land uses with the prefix (D)

require a board permt and, and where
i ndi cat ed, a nmanagenent pl an.

G 1 OPEN SPACE

(D-1) Land uses pronoting natural open space and
sceni ¢ value including those with accessory
structures; provided, however, that no new
gol f courses shall be devel oped in the
conservation district.

G 2 LAND USES NOT PREVI OQUSLY | DENTI FI ED

(D-1) Land uses not previously identified in
sections 13-5-22, 23 or 24, which are
consistent wth the objectives of the general
subzone. [Eff DEC 12 1994] (Auth: HRS
8183C-3) (Inp: HRS 8§183C 4)

SUBCHAPTER 4

PROCEDURES FOR PERM TS, SI TE PLAN APPROVALS
AND MANAGEMENT PLANS

813-5-30 Permts, generally. (a) Land uses
requi ri ng conprehensive review by the board are
processed as board permts, managenent plans and
tenporary variances. Departnental permts and
energency permts are processed by the departnent and
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approved by the chairperson. Site plans are processed
by the departnent and approved by the chairperson, or
hi s desi gnated representative.

(b) Unless provided in this chapter, |and uses
shall not be undertaken in the conservation district.
The departnent shall regulate |and uses in the
conservation district by issuing one or nore of the
fol |l om ng approval s:

(1) Departnental permt (see section 13-5-33);

(2) Board permt (see section 13-5-34);

(3) Enmergency pernmt (see section 13-5-35);

(4) Tenporary variance (see section 13-5-36);

(5) Nonconform ng uses (see section 13-5-37);

(6) Site plan approval (see section 13-5-38); or

(7) Managenent plan (see section 13-5-39).

(c) In evaluating the nerits of a proposed | and
use, the departnment or board shall apply the follow ng
criteria:

(1) The proposed |and use is consistent with the

pur pose of the conservation district;

(2) The proposed |and use is consistent with the
obj ectives of the subzone of the |and on
whi ch the use will occur;

(3) The proposed | and use conplies with
provi si ons and gui delines contained in
chapter 205A, HRS, entitled "Coastal Zone
Managenent, " where applicabl e;

(4) The proposed |and use will not cause
substanti al adverse inpact to existing
natural resources within the surrounding
area, conmmunity or region

(5) The proposed | and use, including buildings,
structures and facilities, shall be
conpatible wwth the locality and surroundi ng
areas, appropriate to the physical conditions
and capabilities of the specific parcel or
par cel s;

(6) The existing physical and environnental
aspects of the land, such as natural beauty
and open space characteristics, will be
preserved or inproved upon, whichever is
appl i cabl e;

(7) Subdivision of land will not be utilized to
increase the intensity of land uses in the
conservation district; and

(8) The proposed | and use will not be materially
detrinmental to the public health, safety and
wel f are.

The applicant shall have the burden of denobnstrating
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that a proposed | and use is consistent with the above
criteria.

(d) For uses on subnerged |ands and in state
marine waters the requirenents of this chapter are
satisfied by conplying with provisions of chapters 171
(public lands), 184 (state parks), 187A, 188, 189, and
190 (marine |ife managenent), 190D (ocean | easing), 195
(natural area reserves systen), 195D (conservation of
aquatic life and wildlife), and 200 (boating and ocean
recreation), or their inplenenting rules. [Eff DEC 12
1994] (Auth: HRS 8183C-3) (Inmp: HRS 8§183C- 3, 183C 6)

Not e: For regul ation of activities in:

State Parks; see Chapter 13-146.

Forest Reserves; see Chapter 13-104.

Nat ural Area Reserves System see Chapter 13-
209.

Unencunbered Lands; see Chapter 13-221.

Marine Life Conservation Districts; see Title
13, Subtitle 4, Part 1.

Mari ne Fisheries Managenent Areas; see Title
13, Subtitle 4, Part 2.

Freshwat er Fi sheri es Managenent Areas; see
Title 13, Subtitle 4, Part 3.

Ocean Waters, Navigable Streans and Beaches;
see Title 13, Subtitle 11, Part 3.

813-5-31 Permt applications. (a) Applications
for all permts provided for in this chapter shall be
submtted to the departnent on the form prescribed by
the departnent. The application shall contain:

(1) A draft environnental assessnent, or
environment al inpact statenent, as
appl i cabl e;

(2) Associated plans such as |location map, site
pl an, floor plan, elevations and | andscapi ng
pl ans drawn to scal e;

(3) The proposed | and use shall address their
relationship with county general plans and
devel opnent pl ans;

(4) Any other information as determ ned by the
depart nment;

(5) Signature of the | andowner;

(6) Applicable fees; and

(7) A mnimmof twenty copies of the application
and all attachments.

(b) For State and public lands, the State of

Hawai i or governnent entity w th nanagenment contro
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over the parcel shall sign as | andowner. For private
|l ands with nultiple | andowners of the subject

parcel (s), the application shall be signed by I and-
owners whose property interests constitute or

exceed eighty-five percent of the fee ownership of the
subj ect parcel (s).

(c) Any application submtted to the departnent
pursuant to this chapter shall be reviewed by the
departnment for conpleteness within thirty days fromthe
date that the application was filed with the

departnment. If it is found to be inconplete, the
applicant shall be so notified by a letter stating the
reasons therefor. |If an application is accepted for

processing, the applicant shall be notified by letter
stating the conmencenent and conpl etion dates for the
processi ng of the application. The one hundred and
eighty day tine period provided by |aw shall not
comence until a conpleted application is accepted by
the departnent. Physical receipt of an application by
t he departnent does not constitute acceptance.

(d) If within one hundred and ei ghty days, or a
time period as provided by law, after the departnent's
acceptance of a conpleted application, the departnent,
the chairperson, or the board shall fail to render a
deci sion thereon, the | andowner may automatically put
the land to the use or uses requested in the
application, subject, however, to the conditions
contained in section 13-5-42.

(e) No permt application shall be processed by
the departnent until any viol ations pendi ng agai nst the
subj ect parcel are resol ved.

(f) The burden of proving that a parcel of land is
a kuleana rests with the applicant. The follow ng
information shall acconpany an application in which the
applicant is requesting nonconform ng use of kul eana
| and as defined in this chapter:

(1) Deed of property;

(2) Land Conmm ssion Award (LCA) nunber;

(3) Land Patent G ant docunentation;

(4) Docunentation show ng current ownership of

t he kul eana;

(5) Tax map key nunber;

(6) Docunentation show ng nodern netes and bounds
of the kuleana (if required by the
departnent);

(7) Identify legal access to the kul eana; and

(8) Identification of uses to which the kul eana
| and was historically, customarily, and
actually found on the particular |ot
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including, if applicable, a single famly
residence. [Eff DEC 12 1994] (Auth: HRS
§183C-3) (Inp: HRS 8183C 5, 183C 6)

813-5-32 Fees. Each application shall be
acconpani ed by such filing fees as specified in this
chapter. All fees shall be in the formof cash
certified or cashier's check, and payable to the State
of Hawaii. [Eff DEC 12 1994] (Auth: HRS §183C- 3)
(I'mp:  HRS 8183C 3)

813-5-33 Departnental permts (a) Applications
for departnental permts shall be submtted to the
departnent in accordance with section 13-5-31

(b) In those applications whose identified |and
uses require a conbination of board permt(s) and
departnmental permt(s), a board permt shall be
requi red covering all of the proposed uses.

(c) The application for a departnental permt
shal | be acconpani ed by:

(1) An application fee of $50; and

(2) A public hearing fee of $250, if applicable.

(d) A public hearing, if applicable, shall be
hel d in accordance with section 13-5-40.

(e) The departnent shall provide notice of the
application for a departnental permt through the
publication of a notice in the office of environnental
quality control (OEQC) bulletin. The OEQC di scl osure
shal |l identify:

(1) Type of permt sought;

(2) Applicant;

(3) Location of affected | and (by island,

district, and tax nmap key nunber);

(4) Prelimnary environnental determ nation; and

(5) A brief description of their proposed use,

i ncluding specifically any proposed use of
public | ands.

(f) Interested persons who wi sh to conment upon
or receive notice of the departnment's determ nation on
a particular application shall submt their comments or
witten request for notification during the thirty day
comment period after the notice appears in the OEQC
bulletin for a prelimnary environnmental determ nation.
The request for notification shall include:

(1) The name and address of the requestor;

(2) The departnental permt for which the

requestor would like to receive notice of
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departnental determ nation; and
(3) The date the notice was published in the OEQC

bul I etin.
The departnent is not obligated to notify any person of
its determ nati on who does not strictly conply with
this section. The department will use its best efforts
to notify any interested person who conplies with this
section. However, failure of the department to conply
with this subsection shall not invalidate any
departnental permt issued under this chapter.

(g) Any person nay appeal the chairperson's
decision by filing a witten appeal to the departnent
not later than fourteen days after the date of the
departnent's determ nation of the departnmental permt.
The witten appeal shall provide all rel evant
information and shall state with specificity the
reasons for the appeal.

(h) \Were the appellant under subsection (g) sets
forth facts or law, or both, show ng that the
chairperson's decision is arbitrary and capricious, the
board may affirm anmend or reverse the decision of the
chai rperson, or order a contested case hearing or
ot her procedure to be conducted prior to the board's
deci sion on the appeal. Al contested case hearings or
ot her proceedings so ordered by the board shall be
conducted in accordance with chapter 13-1.

(i) Except as provided in subsection (h), no
contested case hearings shall be provided for
departnental permts.

(j) A board permt shall be required when the
chai rperson determ nes that the scope of the proposed
use, the necessity of an environnental i npact
statenent, or the public interest requires a board
permt. [Eff DEC 12 1994] (Auth: HRS 8183C-3) (I np:
HRS §183C- 3, 183C- 6)

813-5-34 Board permits. (a) Applications for
board permts shall be submtted to the departnment in
accordance wth section 13-5-31.

(b) A public hearing, if applicable, shall be
hel d in accordance with section 13-5-40.

(c) The application for a board permt shall be
acconpani ed by:

(1) An application fee of $100, plus an
addi ti onal $100 per potential devel oped acre,
or major fraction thereof, up to a maxi mum of
$2, 000; and

(2) A public hearing fee of $250, if applicable.
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(d) Contested case hearings, if applicable, and
as required by law, shall be held as provided in
chapter 13-1, subpart 5. The aggrieved appellant or
person who has denonstrated standing to contest the
board action may request a contested case hearing
pursuant to chapter 13-1. [Eff DEC 12 1994] (Auth:
HRS §183C-3) (I nmp: HRS §183C 6)

813-5-35 Energency permts. (a) In the event of
an energency, repair and reconstruction shall be
expedited via the issuance of an energency permt.

(b) The followi ng actions shall be processed as a
departnental permt:

(1) Repair or reconstruction of a structure to
the sane condition as existed prior to the
damage. Permits under this clause shall be
expedi ted by the departnent;

(2) Reconstruction involving mnor deviations (no
nore than twenty per cent increase in
footprint) of the damaged structure, such as
enl argenments of a dwelling or additions to
the structure; and

(3) The chairperson may designate a tine frame
during which authorization shall not be
required for activities exenpt fromthe
buil ding permt requirenents as set forth in
the applicable county building code, provided
that repairs exenpt fromthe building code
requi renents shall not include any addition,
change, or nodification in construction or
| and use.

(c) The department nay elect to route certain
applications as board permts. This may occur when an
application involves one or nore of the foll ow ng
situations:

(1) Substantial enlargement of a structure

(twenty per cent or nore);

(2) Change in | and use;

(3) Substantial change in the height of the
structure (for exanple, second floor
additions); or

(4) \Were the departnent determines that a
potential for substantial adverse
envi ronnment al i npact exists.

(d) The repair, reconstruction, or nodification
under this chapter are only for |and uses that have
been established or are legally nonconformng. |If
there is a question regarding legality, the burden of
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proof shall be upon the applicant. For nonconform ng
structures, this section shall not supersede the
provi sions contained in section 13-5-37.

(e) Repair and replacenent of any structure being
investigated for possible violation of this chapter, or
in situations in which fines for a violation have not
been col l ected, shall not be processed until the
violation is resol ved.

(f) This section shall be effective for the
period of tinme specified by the chairperson.

(g) The application fee for an energency permt
shal |l be waived. [Eff DEC 12 1994] (Auth: HRS 8§183C- 3)
(I'nmp: HRS 8183C-3, 183C-5, 183C 6)

813-5-36 Tenporary variance. (a) Notw thstanding
any provision of this chapter to the contrary, the
board may grant tenporary variances fromidentified
| and uses when the board determ nes that:

(1) There are special and unique circunstances
applying to the proposed | and use at its
particul ar | ocation;

(2) The applicant proves with clear and
conpel l'ing evidence that the proposed | and
use is for the benefit of public health and
safety or that there are no other reasonable
econon ¢ uses of the property;

(3) No reasonable and prudent alternative
pronotes the public interest as well as the
proposed | and use; and

(4) The variance and any conditions inposed on
the | and use authorized by the tenporary
variance is not inconsistent with the intent
and purpose of the subzone in which the I and
use i s | ocated.

(b) No tenporary variance shall be approved for
nore than one year, and no extension thereof or
reapplication therefore shall be approved.

(c) Tenporary variances require a board permt.

(d) This section shall not apply to the renoving,
harvesting, dredging, mning, or extraction of any
material or natural resource on | and.

(e) The application for tenporary variance shal
be acconpani ed by:

(1) An application fee of $100.

(2) A public hearing fee of $250, if applicable.

[Eff DEC 12 1994] (Auth: HRS 8183C-3) (I np:
HRS §183C- 3, 183C-4)
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813-5-37 Nonconform ng uses. (a) This chapter
shall not prohibit the continuance of, or repair of
nonconform ng uses as defined in this chapter. The
burden of proof to establish that the | and use or
structure is legally nonconform ng shall be on the
appl i cant.

(b) Any land identified as a kul eana may be put
to those uses which were historically, customarily, and
actually found on the particular ot including, if
applicable, a single famly residence.

(c) Any structures nay be subject to conditions
to ensure they are consistent with the surrounding
envi ronment .

(d) If a nonconformng structure is destroyed by
any nmeans to an extent of nore than fifty per cent of
its replacenent cost at the tinme of destruction, it
shall not be reconstructed except in conformty with
the provisions of this chapter.

(e) Repairs or reconstruction of the
nonconform ng structure shall not exceed the size,
hei ght or density of the structure which existed
i mredi ately prior to Cctober 1, 1964 or at its
inclusion into the conservation district. [Eff
DEC 12 1994] (Auth: HRS 8183C-3) (Inp: HRS §183C-5,
183C- 6)

813-5-38 Site Plan Approvals. (a) \Were
required, an applicant shall submt site plans,
i ncludi ng construction, grading, site restoration,
| andscapi ng or any other plans to the departnent for
its review and approval. All plans shall first obtain
department approval before they are submtted for
approval by the pertinent state and county agenci es.
(b) An application for a site plan approval shal
be acconpani ed by an application fee of $50. [Eff
DEC 12 1994] (Auth: HRS 8183C-3) (Inmp: HRS §183C 3,
183C- 6)

8§13-5-39 Managenent plan approvals. (a) Were
requi red, nmanagenent plans shall be submtted with the
board permt application and shall include the
requirenents listed in Exhibit 3, entitled "Managenent
Pl an Requirenents, dated Septenber 6, 1994."

(b) An annual report to the departnent is
requi red which shall include the status of conpliance
of the permt conditions and the inplenmentation of |and
uses pursuant to the approved managenent plan schedul e.
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[Eff DEC 12 1994] (Auth: HRS §183C-3) (Inp: HRS
§183C 6)

§13-5-40 Hearings. (a) Public hearings shall be
hel d:

(1) On all applications for a proposed use of

| and for commercial purposes;

(2) On changes of subzone or boundary,
establ i shment of a new subzone, changes in
identified | and use, or any anendnent to this
chapter;

(3) On applications requiring a board permt in
the protective subzone; and

(4) On all applications determ ned by the
chai rperson that the scope of proposed use,
or the public interest requires a public
hearing on the application.

(b) The hearing shall be held in the county in
which the land is | ocated. The hearing may be
conducted by the board or may be del egated to an agent
or representative of the board as designated by the
chai rperson and shall afford all interested persons a
reasonabl e opportunity to be heard.

(c) Notice of hearing shall be given not |ess
than twenty days prior to the date set for the hearing.
Notice of the time and place of the hearing shall be
publ i shed at | east once in a newspaper of general
circulation in the State and in the county in which the
property is | ocated.

(d) The departnent shall have the power to summon
W t nesses, adm ni ster oaths, and enjoy all other powers
as authorized by law. [Eff DEC 12 1994] (Auth: HRS
8§183C-3) (Inp: HRS 8183C 3, 183C-4, 183C 6)

813-5-41 Single famly residences; standards.

(a) Single famly residential uses approved by the
board shall conply with the design standards contai ned
in Exhibit 4, entitled "Single Fam |y Residenti al

St andar ds, dated Septenber 6, 1994."

(b) Not nore than one single famly residence
shall be authorized within the conservation district on
a legal lot of record. [Eff DEC 12 1994] (Auth: HRS
8183C-3) (Inp: HRS §183C 4)

813-5-42 Standard conditions. (a) Any |land use
allowed within the conservation district is subject to
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the foll owi ng standard conditi ons:

(1) The applicant shall conply with al
appl i cabl e statutes, ordinances, rules, and
regul ations of the federal, state, and county
governnments, and applicable parts of this
chapter;

(2) The applicant, its successors and assigns,
shall indemify and hold the State of Hawai i
harm ess from and agai nst any | oss,
liability, claim or demand for property
damage, personal injury, and death arising
out of any act or om ssion of the applicant,
its successors, assigns, officers, enployees,
contractors, and agents under this permt or
relating to or connected with the granting of
this permt;

(3) The applicant shall obtain appropriate
aut hori zation fromthe departnent for the
occupancy of state lands, if applicable;

(4) The applicant shall conply with al
appl i cabl e departnment of health
adm ni strative rules;

(5) The single famly dwelling shall not be used
for rental or any other conmercial purposes
unl ess approved by the board;

(6) The applicant shall provide docunentation
(e.g. book and page or docunent nunber) that
the permt approval has been placed in
recordable formas a part of the deed
instrunment, prior to subm ssion for approval
of subsequent construction plans;

(7) Before proceeding with any work authorized by
the departnent or the board, the applicant
shall submt four copies of the construction
pl ans and specifications to the chairperson
or his authorized representative for approval
for consistency with the conditions of the
permt and the declarations set forth in the
permt application. Three of the copies wll
be returned to the applicant. Plan approval
by the chairperson does not constitute
approval required from other agencies;

(8) Any work or construction to be done on the
| and shall be initiated within one year of
t he approval of such use, in accordance with
construction plans that have been signed by
t he chairperson, and, unless otherw se
aut hori zed, shall be conpleted within three
years of the approval of such use. The
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(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

§13-5-42

applicant shall notify the departnment in
writing when construction activity is
initiated and when it is conpl et ed;

Al representations relative to mtigation
set forth in the accepted environnent al
assessnent or inpact statenent for the
proposed use are incorporated as conditions
of the permt;

The applicant understands and agrees that the
permt does not convey any vested right(s) or
excl usive privil ege;

In issuing the permt, the departnent and
board have relied on the information and data
whi ch the applicant has provided in
connection with the permt application. |If,
subsequent to the issuance of the permt such
information and data prove to be fal se,

i nconpl ete, or inaccurate, this permt may be
nodi fi ed, suspended, or revoked, in whole or
in part, and the departnent may, in addition,
institute appropriate | egal proceedings;

When provided or required, potable water
supply and sanitation facilities shall have

t he approval of the departnent of health and
the board of water supply;

Provi sions for access, parking, drainage,
fire protection, safety, signs, lighting, and
changes on the | andscape shall be provided;
Where any interference, nuisance, or harm may
be caused, or hazard established by the use,
the applicant shall be required to take
measures to mnimze or elimnate the

i nterference, nuisance, harm or hazard;
Qbstruction of public roads, trails, and

pat hways shall be minimzed. |f obstruction
i s unavoi dable, the applicant shall provide
roads, trails, or pathways acceptable to the
depart nent;

Except in case of public highways, access
roads shall be limted to a maxi nrum of two

| anes;

During construction, appropriate mtigation
nmeasures shall be inplenented to mnimze

i npacts to off-site roadways, utilities, and
public facilities;

Cl eared areas shall be revegetated within
thirty days unless otherw se provided for in
a plan on file with and approved by the
depart nment;
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(19) Use of the area shall conformwth the
program of appropriate soil and water
conservation district or plan approved by and
on file with the departnent, where
appl i cabl e;

(20) Ani mal husbandry activities shall be [imted
to sustainable |levels in accordance with good
soi |l conservation and vegetati on nmanagenent
practices; and

(21) G her terns and conditions as prescribed by
t he chairperson

(b) Failure to conply with any of these
conditions shall render a permt void under the
chapter.

(c) Deviation fromany of the conditions provided
herein may be considered by the board, only when
supported by a satisfactory witten justification
stating:

(1) The deviation is necessary because of the

| ack of practical alternatives;

(2) The deviation shall not result in any
substanti al adverse inpacts to natural
resour ces;

(3) The deviation does not conflict with the
obj ective of the subzone; and

(4) The deviation is not inconsistent wth the
public health, safety, or welfare.

Failure to secure board approval for a deviation before
such a devi ation occurs constitutes cause for permt
revocation. [Eff DEC 12 1994] (Auth: HRS 8183C 3)
(I'np: HRS 8183C-4, 183C- 6)

813-5-43 Tine extensions. (a) Permttees may
request time extensions for the purpose of extending
the period of time to conply wwth the conditions of a
permt.

(b) Tinme extensions may be granted as determ ned
by the chairperson on all departnental permts and on
the first request for extension of a board permt of up
to two years to initiate or conplete a project, based
on supportive docunmentation fromthe applicant.

(c) Tinme extensions may be granted by the board
upon the second or subsequent request for a tine
extension on a board permt, based on supportive
docunentation fromthe applicant.

(d) Al time extensions shall be submitted to
the departnent thirty days before the expiration
deadline. |If a request is received less than thirty

5-32



§13-5-45

days before the due date the request for tine extension
shal |l be forwarded to the board for review

(e) Tenporary variances are excluded fromthis
provision. [Eff DEC 12 1994] (Auth: HRS 8§183C- 3)
(I'mp:  HRS 8183C 3)

813-5-44 Revocation of permits. |In any case
where a permttee has failed to conply with any of the
conditions contained in a permt, the board may direct
the chairperson to revoke the permt. [Eff DEC 12 1994]
(Auth: HRS 8183C-3) (Inp: HRS 8183C-3, 183C-7)

8§13-5-45 Severability. The provisions of these
rules are declared to be severable, and if any portion
or the application thereof to any person or property is
held invalid for any reason, the validity of the
remai nder of these rules or the application of the
remai nder to other persons or property shall not be
affected. [Eff DEC 12 1994] (Auth: HRS 8183C-3) (Inp:
HRS 8§183C- 3)
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DEPARTMENT OF LAND AND NATURAL RESOURCES

Chapter 13-5, Hawaii Adm nistrative Rules on the
Summary Page dat ed Septenber 6, 1994 was adopted on
Novenber 18, 1994 by the Board of Land and Natural
Resources follow ng public hearings held on Cctober 24,
1994 at Mtchell Pauole Center, Kaunakakai, Ml okai; on
Oct ober 24, 1994 at Maui Conmmunity Col | ege, Kahul ui,
Maui ; on Cctober 25, 1994 at Wai nea El enmentary and
| nt er redi at e School, Wi nea, Hawaii; on Cctober 26,
1994 at the State O fice Building, Lihue, Kauai; and on
Oct ober 27, 1994 at the Kal ani noku Bui | di ng, Honol ul u,
Hawaii; after public notice was published in the
Honol ul u Advertiser, the Hawaii Tri bune-Herald, the
Maui News, and The Garden Island on Septenber 23, 1994,
Sept enber 26, 1994, and Cctober 3, 1994, respectively.

The adoption of Chapter 13-5 shall take effect ten
days after filing with the Ofice of the Lieutenant
Gover nor.

/sl Keith W Ahue
Chai r person and Menber
Board of Land and
Nat ural Resources

APPROVED:

/ s/ John Wi hee
John Wi hee, Gover nor
State of Hawai i

Dat ed: DEC 01 1994

APPROVED AS TO FORM

/sl Linnel T. N shioka
Deputy Attorney Ceneral

DEC 01 1994
Fil ed
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Exhibit 1
Subzone Desi gnati ons: Septenber 6, 1994

(1) "H1, Mkalawena," Hawaii, June 4, 1978
(2) "H2, Keahole Point," Hawaii, August
23, 1985
(3) "H 3, Mhukona," Hawaii, August 23, 1985
(4) "H4, Keawanui Bay," Hawaii, June 4, 1978
(5 "H5, Anaehoonalu,” Hawaii, June 4, 1978
(6) "H6, K holo," Hawaii, August 23, 1985
(7) "H7, Kailua," Hawaii, August 23, 1985
(8 "H8, Kealakekua," Hawaii, June 4, 1978
(9 "H9, Honaunau," Hawaii, My 22, 1987
(10) "H 10, Kauluoa Point," Hawaii, June 4, 1978
(11) "H 11, Mlolii," Hawaii, August 23, 1985
(12) "H 12, Manuka Bay," Hawaii, June 4, 1978
(13) "H 13, Hawi," Hawaii, June 4, 1978
(14) "H 14, Kawai hae," Hawaii, June 4, 1978
(15) "H 15, Puu H nai," Hawaii, June 4, 1978
(16) "H 16, Puu Anahulu,"” Hawaii, June 4, 1978
(17) "H 17, Hualalai," Hawaii, June 4, 1978
(18) "H 18, Puu Lehua," Hawaii, June 4, 1978
(19) "H 19, Kaunene," Hawaii, June 4, 1978
(20) "H 20, Puu Pohakul oa,"™ Hawaii, August 23,
1985
(21) "H 21, Papa,” Hawaii, June 4, 1978
(22) "H 22, Pohue Bay," Hawaii, August 23, 1985
(23) "H 23, Puu Hou," Hawaii, June 4, 1978
(24) "H 24, Honokane," Hawaii, June 4, 1978
(25) "H 25, Kamuela," Hawaii, June 4, 1978
(26) "H 26, Nohoaohae," Hawaii, June 4, 1978
(27) "H 27, Keanuku," Hawaii, June 4, 1978
(28) "H 28, Naohuel eehua," Hawaii, August 23,
1985
(29) "H 29, Puu O Uo," Hawaii, August 23, 1985
(30) "H 30, Sul phur Cone,"™ Hawaii, August 23,1985
(31) "H 31, Alika Cone," Hawaii, June 4, 1978
(32) "H 32, Puu o Keokeo," Hawaii, June 4, 1978
(33) "H 33, Kahuku Ranch," Hawaii, June 4, 1978
(34) "H 34, Ka Lae," Hawaii, June 4, 1978
(35) "H 35, Kukuihaele,” Hawaii, June 4, 1978
(36) "H 36, Makahal au,” Hawaii, June 4, 1978
(37) "H 37, Ahunpa," Hawaii, June 4, 1978
(38) "H 38, Puu Koli," Hawaii, June 4, 1978
(39) "H 39, Kokoolau," Hawaii, June 4, 1978
(40) "H 40, Mauna Loa," Hawaii, June 4, 1978
(41) "H 41, Keaiwa Reservoir," Hawaii, June 4,
1978
(42) "H 42, Punal uu,"” Hawaii, August 23, 1985
(43) "H 43, Naal ehu,” Hawaii, June 4, 1978
(44) "H 44, Honokaa," Hawaii, June 4, 1978
(45) "H 45, Um koa," Hawaii, June 4, 1978
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(46)
(47)
(48)
(49)
(50)
(51)
(52)
(53)
(54)
(55)
(56)
(57)

(58)
(59)

(60)
(61)

(62)
(63)
(64)
(65)

(66)
(67)
(68)
(69)
(70)
(71)
(72)
(73)
(74)
(75)
(76)
(77)
(78)
(79)
(80)
(81)
(82)
(83)
(84)
(85)
(86)
(87)
(88)
(89)
(90)
(91)
(92)
(93)

"H 46,
"H 47,
"H 48,
"H-49,
"H 50,
"H 51,
"H 52,
"H 53,
"H 54,
"H 55,
"H 56,
"H 57,

"H 58,
"H 59,

"H 60,
"H 61,

"H 62,
"H 63,
"H 64,
"H 65,

"H- 66,
"H 67,
"H 68,
"H 69,
"H 70,
"H 71,
"H 72,
"H 73,
"H 74,
"M 1,
"M 2,
"M 3,

"M 5,
"M 6,
"M 7,
"M 8,
"M 9,
"M 10,
"M 11,
"M 12,
"M 13,
"M 14,
"M 15,
"M 16,
"M 17,
"Mo- 1,
"Mo- 2,

Mauna Kea, " Hawaii, June 4, 1978
Puu Qo," Hawaii, June 4, 1978

Puu U aula," Hawaii, June 4, 1978
Ki puka Pakekake," Hawaii,June 4, 1978
Wod Valley," Hawaii, June 4, 1978
Pahal a," Hawaii, June 4, 1978

Kukai au, " Hawaii, June 4, 1978
Keanakol u, " Hawaii, June 4, 1978
Puu Akal a," Hawaii, June 4, 1978
Upper Piihonua,"™ Hawaii, June 4,1978
Kul ani," Hawaii, June 4, 1978

Kil auea Crater," Hawaii, August 23,
1985

Kau Desert," Hawaii, June 4, 1978
Nal i i kakani Point," Hawaii, June 4,
1978

Papaal oa," Hawaii, October 22, 1993
Akaka Falls," Hawaii, Novenber 23,
1987

Pii honua," Hawaii, June 4, 1978
Puu Makaal a," Hawaii, June 4, 1978
Vol cano, " Hawaii, June 4, 1978
Makaopuhi Crater,"” Hawaii, June 4,
1978

Papai kou, " Hawaii, June 4, 1978
Hlo," Hawaii, June 4, 1978
Mountain View," Hawaii, June 4, 1978
Kal al ua," Hawaii, June 4, 1978

Kal apana, " Hawaii, August 23, 1985
Keaau Ranch," Hawaii, June 4, 1978
Pahoa North," Hawaii, June 4, 1978
Pahoa South," Hawaii, June 4, 1978
Kapoho," Hawaii, June 4, 1978

Honol ua, " Maui, June 4, 1978

Lahai na," Maui, June 4, 1978

d owal u," Maui, June 4, 1978
Kahakul oa, " Maui, June 4, 1978
Vi | uku, " Maui, June 4, 1978

Maal aea, " Maui, June 4, 1978

Pai a," Maui, June 4, 1978

Puu O Kali," Maui, June 4, 1978
Makena, " Maui, June 4, 1978

Hai ku, " Maui, August 23, 1985

Ki | ohana,” Maui, August 23, 1985
Lual ai lua, " Maui, June 4, 1978
Keanae, " Maui, June 4, 1978

Nahi ku, " Maui, June 4, 1978

Kaupo, " Maui, June 4, 1978

Hana, " Maui, August 23, 1985

Ki pahul u,” Maui, July 25, 1988
Ilio Point," Ml okai, June 4, 1978
Mol okai Airport," August 23, 1985
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(94)
(95)
(96)
(97)
(98)
(99)
(100)
(101)
(102)
(103)

(104)
(105)
(106)
(107)
(108)
(109)
(110)
(111)
(112)
(113)
(114)
(115)
(116)
(117)
(118)
(119)
(120)
(121)
(122)
(123)
(124)

" Mb- 3,
"Mo- 4,
"Mb- 5,
"Lanai ,
" Kahool
"0-1,
"0-2,
"0- 3,
"0- 4,
"0-5,

"0- 6,
"0-7,

Kaunakakai , " WMl okai, August 23, 1985
Kanal o, " Mbl okai, June 4, 1978

Hal awa, " Mbl okai, June 4, 1978

" June 4, 1978

awe, " June 4, 1978

Kaena, " Oahu, June 4, 1978

Wai anae, " OGahu, June 4, 1978

VWai nea, " Oahu, June 4, 1978
Hal ei wa, " Oahu, August 23, 1985
Schofield Barracks," Gahu, June 4,
1978

Ewa, " Gahu, June 4, 1978

Kahuku, " OGahu, June 4, 1978

Hauul a," OGahu, June 4, 1978

Wai pahu, " Cahu, June 4, 1978

Puul oa, " Gahu, August 23, 1985
Kahana, " OGahu, March 24, 1994
Kaneohe, " Oahu, March 24, 1994
Honol ul u, " Gahu, August 23, 1985
Mokapu, " Gahu, August 23, 1985
Koko Head," QGahu, August 23, 1985
Makaha Point," Kauai, June 4, 1978
Kekaha, " Kauai, June 4, 1978
Haena, " Kauai, August 12, |992

Wai nrea Canyon, " Kauai, June 4, 1978
Hanapepe, " Kauai, June 4, 1978
Hanal ei ," Kauai, June 4, 1978

VWi al eal e, " Kauai, June 4, 1978
Kol oa, " Kauai, August 23, 1985
Anahol a, " Kauai, June 4, 1978
Kapaa, " Kauai, August 23, 1985

Li hue, " Kauai, August 23, 1985
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Exhi bit 2
Speci al Subzones: Septenber 6, 1994

(1) Hawaii Loa college special subzone. Subzone
designation for educational purposes as
delineated on map entitled "0-12, Kaneohe",
CGahu;

(2) Haka site special subzone. Subzone
designation for cenetery purposes as
delineated on map entitled "O 12, Kaneohe",
Gahu;

(3) Kapakahi Ridge special subzone. Subzone
designation for nursing or conval escent hone
pur poses as delineated on map entitled "0-13,
Honol ul u", Gahu;

(4) Sea Life park special subzone. Subzone
designation for recreational, educational,
comerci al purposes as delineated on map
entitled "0-15, Koko Head", Qahu;

(5 Mlolii-Hoopul oa special subzone. Subzone
designation for MIlolii-Hoopul oa fishing
vil |l age purposes including fishing
activities, residential, educational,
cultural and recreational uses pursuant to
Act 86, SLH 1991, as delineated on map
entitled "HII, MIlolii", Hawaii ;

(6) Hale O Ho' oponopono speci al subzone. Subzone
designation for educational purposes as
delineated on map entitled "H 9, Honaunau",
Hawai i ;

(7) Limahuli Valley special subzone. Subzone
desi gnation for educational, recreational,
and research purposes as delineated on map
entitled "K-3, Haena", Kauai.
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Exhi bit 3
Managenent Pl an Requirenents: Septenber 6, 1994

1

General Description

- Proposed | and use in general terns

- How proposed | and use is consistent with the
pur pose of the conservation district and the
property's subzone

- Location map, drawn to scale

Exi sting conditions on parcel

- Owner shi p

- Resources (e.g. biological, archeol ogical
geol ogi cal)

- Presence of threatened or endangered species

- Constraints (e.g. flood plain, tsunam,
vol cani ¢, topography)

- Exi sting | and uses

- Exi sting Conservation District Use Permts
( CDUPs)

- Access

- Soi l's

Proposed | and uses on parcel
- For each proposed | and use:
- Descri ption of proposed | and use
- Site plan
- Justification that it is an identified
| and use for the subzone
- Rel ationship to exi sting and ot her
proposed | and uses
- Expected tim ng
- Monitoring strategies
Envi ronnent al assessnent
- Slte pl an showi ng | ocation of all existing
and proposed | and uses
- Steps to ensure that historic
preservation concerns are net

Reporting schedul e

- Ti me duration of nmanagenent plan (start and
end dates)

- Annual reporting schedul e

- Annual reporting requirenents

Any other information or data, as required by the
depart nment.
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Exhibit 4
Single Fam |y Residenti al

M ni nrum Lot Si ze:

M ni nrum Set back:

Maxi mum Devel opabl e
Ar ea:

St andards: Septenber 6, 1994
10, 000 square feet

Excepti ons:

1) kul eana

2) nonconform ng use

For lots 10,000 square feet to
one acre:

Front : 15 feet
Si des: 15 feet
Back: 15 feet

For | ots over one acre:

Front : 25 feet
Si des: 25 feet
Back: 25 feet

Exceptions: Site
characteristics and | ot shape
may be a factor in adjusting
m ni nrum set backs when so
determ ned by the board.

Means the total floor area

in square feet allowed under

t he approved | and use. The

fl oor area conputation shal

i nclude: all enclosed (on
three sides mnimum wth

fl oor or roof structure above)
living areas; above grade
decks in excess on 4'-0" in

wi dt h; garage or carport;

SW nm ng pool s, saunas or

ot her devel oped water features
(excluding naturally existing
ponds, tidepools, etc.); play
courts; or any other standing
structures, which are
accessory to the approved | and
use.
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Maxi mum Hei ght
Limt:

Compatibility
Pr ovi si ons:

For lots 10,000 sq. ft. to one
(1) acre: 3,500 square feet.

For lots |larger than one (1)
acre: 5,000 square feet.

Exceptions: Site
characteristics and the degree
of pre-existing site

di sturbance may be a further
limting factor in the

cal cul ati on of maxi num

devel opabl e area when so
determ ned by the board.

The maxi num hei ght of the
bui |l di ng shall not exceed
twenty-five feet neasured from
t he hi ghest point of the roof
structure (excluding any

al | oned chi nmmey, antenna,
vents, or simlar protrusions)
down to the | ower of the

exi sting or finished grade at
the | owest corner of the
bui | di ng.

Exceptions: Tsunam or fl ood-
prone areas nay all ow
consideration for additional
height limts to satisfy flood
i nsurance ordi nances when so
determ ned by the board.

Conpatibility with surroundi ng

environs. Structure is

designed in accordance with

standard conditions,

i ncl udi ng:

- Landscapi hg - screening
of structures

- Col or of paint/surface of
structure and roof -
earth tones, or
conpatible with
surroundi ng area
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- DOH wast ewat er
permt/water collection
syst em appr oval

- G adi ng/ cont ouri ng of
property kept to m ninmum
w th consideration of
sl ope

- Al'l structures connected,
or best alternative

- I n conformance to
appl i cabl e buil di ng and
gradi ng code and
shorel i ne setback
provi si ons

- One kitchenl

1"Kitchen" nmeans a facility within the residential dwelling for food
preparation, including fixtures, appliances or other devices to wash,
prepare, heat, cook and refrigerate food and wash cooking utensils and
di ning i npl enents.
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