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Applicant UNIVERSITY OF HAWAI'I AT HILO (*University™) substantively joins
and supports TMT International Observatory LLC’s (“TYIO”) Motion for Clarification or, in the‘
Alternative, Reconsideration Re Minute Order No. 44 [Doc.INo. 553] (*Motion”) [Doc. No.
555]. The University files this joinder in TIO’s Motion to provide additional arguments
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I. INTRODUCTION

All parties and Hearing Officer Witnesses had ample notice—both actual and
constructive—that the evidentiary hearing portion of the contested case proceeding concluded on
March -2, 2017. As noted in Minute Order No. 44, Ms. Holi is the only Hearing Officer Witness
to have entered any appearances at the evidentiary hearings in this matter; and, thus, to testify at
the hearing. At no time since the close of the evidentiary hearing—{ifiy-three days ago—has
Moses Kealamakia, Jr. (“Kealamakia™), Ivy McIntosh (“McIntosh™), or Crystal West (“West”)
filed any formal claim that they were erroneously excluded from the proceeding, or otherwise
notified the Hearing Officer of any such complaint or concern. The absence of such response
despite the highly publicized closure of the hearing confirms that Kealamakia, McIntosh and
West did not intend to testify at the hearing, Alternatively, having failed to timely assert a claim
to the contrary, Kealamakia, McIntosh and West have waived any such argument. Having been
aware of the impending and subsequent close of the evidentiary hearing, those Hearing Officer
Witnesses may not sit on their claims in order to manufacture an issue for appeal that does not
otherwise exist. Therefore, the University joins TIO’s Motion and respectfully requests that the
Hearing Officer clarify Minute Order No. 44 to resolve the issue once and for all.

11. ARGUMENT

The evidentiary hearing concluded on March 2, 2017. Keaiamakia, MclIntosh, and West
did not testify at the evidentiary hearing and have not otherwise filed a motion seeking to
. introduce additional testimony or evidence, or otherwise notified the Hearing Officer of any
claimed prejudice. As noted in TIO’s Motion, the conclusion of the hearing was well-publicized
in several news publications and media outlets. See Motion at Ex. 2. The contested case

hearings were also broadcast live on television and online by N& Leo TV, and was the subject of
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extensive television news coverage.

As set forth in TIO’s Motion, as early as March 11, 2017, non-party Nelson Ho and
Intervenor J. Leina‘ala Sleightholm indicated that Kealamakia and West, respectively, were still
interested in testifying at the hearing.! Kealamakia and West were copied on those emails, but
did not themselves raise any concerns about not testifying at the evidentiary hearing.? To date,
neither Kealamakia, Mclntosh, nor West has made any formal objection or request concerning
their ability to testify at the evidentiary hearing.

Given the level of press coverage and communication amongst individuals interested in
this proceeding, there is no reasonable dispute that those Hearing Officer Witnesses knew or
should have known that the evidentiary hearing closed on March 2, 2017, Fifty-three days have
passed since the close of the evidentiary hearing. Kealamakia, McIntosh, and West had ample
notice and opportunity to formally raise an objection or otherwise make a claim that they were
precluded from testifying or presenting evidence at the hearing, if that is what they believed;
their failure to do so demonstrates that that was not their belief. Having failed to making any
timely motion or other formal complaint concerning their opportunity to testify, the remaining
Hearing Officer Witnesses have waived their right to assert such claims. It would be extremely
prejudicial to the parties who have diligently and timely prosecuted their rights and claims to
leave this issue open to any future, untimely challenge that could compromise these proceedings

at the eleventh hour.

! As noted in the Motion, neither Mr. Ho nor Ms. Sleightholm represent Kealamakia or West.
Therefore, Mr. Ho and Ms. Sleightholm lack standing to assert any objections or claims on
Kealamakia’s or West’s behalf.

2 In addition, on March 16, 2017, TIO and the University filed their respective oppositions to the
motions to admit exhibits and testimony. See Doc. Nos. 512 and 514, Both oppositions make
repeated references to the close of the hearing on March 2, 2017. Kealamakia and McIntosh
were served with copies of those pleadings, See Certificate of Service for Doc. Nos. 512 and
514.
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III. CONCLUSION

For the above reasons, the University joins TIO’s motion and respectfully requests that

the Hearing Officer grant TIO’s Motion.

DATED: Honolulu, Hawai‘i, April 24, 2017.

LT —

AAN L. SANDISON
JOHN P. MANAUT

Attorneys for Applicant
UNIVERSITY OF HAWAI'l AT HILO
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BOARD OF LAND AND NATURAL RESOURCES

STATE OF HAWAT'I

IN THE MATTER OF Case No. BLNR-CC-16-002
Contested Case Hearing Re Conservation CERTIFICATE OF SERVICE
District Use Application (CDUA) HA-3568 for
the Thirty Meter Telescope at the Mauna Kea
Science Reserve, Ka‘che Mauka, Hamakua,
Hawai‘i, TMK (3) 4-4-015:009

CERTIFICATE OF SERVICE

The undersigned certifies that the above-referenced document was served upon the

following parties by email unless indicated otherwise:

DLNR Office of Conservation and Coastal
Lands (“OCCL”)
dinr.maunakea@hawaii.gov

DAVE M. LOUIE, ESQ.

CLIFFORD K. HIGA, ESQ.

NICHOLAS R. MONLUX, ESQ.

Kobayashi Sugita & Goda, LLP
dml@ksglaw.com

ckh@ksglaw.com

nrm(@ksglaw.com

Special Deputy Attorneys General for
ATTORNEY GENERAL DOUGLAS S. CHIN,
THE DEPARTMENT OF THE ATTORNEY
GENERAL, and DEPUTY ATTORNEYS
GENERAL IN THEIR CAPACITY AS
COUNSEL FOR THE BOARD OF LAND AND
NATURAL RESOURCES and HEARING
OFFICER
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MICHAEL CAIN

Office of Conservation and Coastal Lands
1151 Punchbowl Street, Room 131
Honolulu, HI 96813
michael.cainf@hawaii.gov

Custodian of the Records

(original + digital copy)

WILLIAM J. WYNHOFF, ESQ.
Deputy Attorney General
bill.j.wynhoffi@hawaii.gov

Counsel for the BOARD OF LAND AND
NATURAL RESOURCES




J. DOUGLAS ING, ESQ.
douging@wik.com

ROSS T. SHINYAMA, ESQ.
rshinyama@wik.com

SUMMER H. KAIAWE, ESQ.
skajawe@wik.com

Watanabe Ing LLP

Counsel for TMT INTERNATIONAL
OBSERVATORY, LLC

JOSEPH KUALII LINDSEY CAMARA
kualiic@hotmail.com

HARRY FERGERSTROM
P.O. Box 951

Kurtistown, HI 96760
hankhawaiian@yahoo.com
(via email & U.S. Mail)

WILLIAM FREITAS
pohaku7@yahoo.com

TIFFNIE KAKALIA
tiffniekakalia@gmail.com

BRANNON KAMAHANA KEALOHA
brannonk@hawaii.edu

GLEN KILA
makakila@gmail.com

JENNIFER LEINA*ALA SLEIGHTHOLM

leinaala, mauna@gmail.com
leina.ala.s808@gmail.com

LANNY ALAN SINKIN
lanny sinkin@gmail.com
Representative for the Temple of Lono

MAUNA KEA ANAINA HOU
c/o Kealoha Pisciotta
keomaivg(@gmail.com
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LINCOLN S.T, ASHIDA, ESQ.
Isa@torkildson.com

NEWTON J. CHU, ESQ.
njcietorkildson.com

Torkildson, Katz, Moore, Hetherington &
Harris

Counsel for PERPETUATING UNIQUE
EDUCATIONAL OPPORTUNITIES (PUEQ)

DWIGHT J. VICENTE
2608 Ainaola Drive

Hilo, HI 96720-3538

(no email;, U.S. Mail only)

RICHARD L. DELEON
kekaukike@msn.com

CINDY FREITAS
hanahanai@hawaiior.com

C. M. KAHO*OKAHI KANUHA
kahookahi.kukiaimaunagmail.com

KALIKOLEHUA KANAELE
akulele@yvahoo.com

MEHANA KIHOI
uhiwai@live.com

STEPHANIE-MALIA: TABBADA
s.tabbada@hawaiiantel.net

DONNA H. KALAMA, ESQ.,
Deputy Attorney General
donna.h.kalama@hawaii.gov

Counsel for the Honorable DAVID Y. IGE, and

BLNR Members SUZANNE CASE and
STANLEY ROEHRIG



E. KALANI FLORES
ekflores@hawaiiantel.net

DEBORAH J. WARD
cordylinecolor(@gmail .com

YUKLIN ALULI, ESQ.
Law Offices of Yuklin Aluli

yuklin@kailualaw.com
DEXTER KAIAMA, ESQ.

Law Offices of Dexter K. Kaiama

cdexk(@hotmail.com

Counsel for KAHEA: THE ENVIRONMENTAL

ALLIANCE

IVY MCINTOSH

67-1236 Panale‘a Street
Kamuela, HI 96743
Jpopoki@gmail.com

Witness for the Hearing Officer
(via email and Certified Mail)

CRYSTAL F, WEST

P.O Box 193

Kapaau, HI 96755
crystalinx@yahoo.com
Witness for the Hearing Officer
(via email and Certified Mail)

PATRICIA P. IKEDA
peheakeanila@gmail.com
Witness for the Hearing Officer

CLARENCE KUKAUAKAHI CHING
kahiwal.f@lcs.com

B. PUALANI CASE
puacase(@hawaiiantel.net

PAUL K. NEVES
kealiikea@vahoo.com

WILMA H. HOLI

P. O. Box 368

Hanapepe, HI 96716
w_holi@hotmail.comn
lehina@hawaii.rr.com

Witness for the Hearing Officer
(via email & U.S. Mail)

MOSES KEALAMAKIA JR.
1059 Puku Street

Hilo, HI 96720
mkealama@yahoo.com
Witness for the Hearing Officer
(via email and Certified Mail)

DATED: Honolulu, Hawai‘i, April 24, 2017,
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