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TMT INTERNATIONAL OBSERVATORY LLC’S STATEMENT OF POSITION RE: ‘
HARRY FERGERSTROM’S MOTION TO RECONSIDER (DOC 553,
MINUTE ORDER 44); et al., FILED 4/23/2017 [Doe. No. 554]

TMT INTERNATIONAL OBSERVATORY, LLC (“TIO”), by and through its
undersigned counsel, hereby submits its Statement of Position Re: Harry Fergerstrom’s Motion

to Reconsider (Doc 553, minute order 44); et al. (“Position Statement”), which was uploaded to



the Documents Library on Sunday, April 23, 2017 as Doc. No. 554.! Harry Fergerstrom’s own
neglect, as detailed infra, is to blame for his Written Direct Testimony, dated November 14, 2016
(“Fergerstrom WDT") not being admitted into evidence. Mr. Fergerstrom has also failed to
establish sufficient “good cause” to reasonably excuse his failure to timely move the Fergerstrom
WDT into evidence. Nevertheless, given that the Fergerstrom WDT appears to have been
submitted and uploaded to the Documents Library before the close of the testimony portion of
the contested case hearing on March 2, 2017, and was referred to by Mr. Fergerstrom during his
oral testimony on January 23, 2017, and in consideration of the “considerably more relaxed”
| evidentiary standard that applies to administrative hearings, TIO respectfully submits that it does
not object to the admission of the Fergerstrom WDT into evidence as part of this coﬁtested case.
Preliminarily, in his Motion, Mr. Fergerstrom complains that the Fergerstrom WDT was
not uploaded to the Documents Library. Mr. Fergerstrom is incorrect. The Fergerstrom WDT
can be found in the Documents Library under the “Evidentiary Hearing Submittals” tab. The
Fergerstrom WDT was uploaded to the Documents Library on November 15, 2016. See Exhibit
“1” attached hetero, which is a screenshot of the Fergerstrom WDT in the Documents Library.
Mr. Fergerstrom also complains in his Motion that the Fergerstrom WDT was not
admitted into evidence by the Hearing Officer. The Hearing Officer did not admit the
Fergerstrom WDT into evidence because it was not timely moved into evidence by Mr.
Fergerstrom. Mr. Fergerstrom filed his “Motion to move all documents in evidentiary hearing

submittals, identified by letter ‘D’ in to evidence” on March 6, 2017 [Doc. No. 494] (“March 6

I'Mr. F ergerstrom filed a second motion to reconsider, inter alia, Minute Order No. 44, on
April 26, 2017 [Doc. No. 566]. The second motion to reconsider raises similar arguments to
those raised in the instant Motion. Nevertheless, for clarity of the record, TIO will submit a
separate response to Mr. Fergerstrom’s second motion to reconsider by the deadline to do so.
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Motion”). Notably, Mr. Fergerstrom failed to move the Fergerstrom WDT into evidence as part
of his motion. See generally March 6 Motion.

Likely aware of his own neglect, Mr. Fergerstrom later filed his “Clarification of items
identified as evidentiary submittals under letter ‘D’ to be moved into evidence (Doc 494)” on
March 18, 2017 [Doc. No. 515] (“Clarification”). Mr. Fergerstrom’s Clariﬁcation identified the
Fergerstrom WDT as one of the exhibits he was moving into evidence. His Clarification,
however, was untimely because it was filed eleven days after the March 9, 2017 deadline to
move exhibits into evidence. The Hearing Officer, as a result of its untimeliness and as was well
within her discretion, did not review or consider Mr. Fergerstrom’s Clarification in issuing
Minute Order No. 44 [Doc. No. 553]. See Minute Order No. 44 at 6; see also Hawaii
Administrative Rules § 13-1-32(c) (providing that the Hearing Officer has the “power to . . . fix
times for submitting documents, briefs, and dispose of other matters that normally and properly
arise in the course of a hearing authorized by law that are necessary for the orderly and just
conduct of a hearing”). Because it was not timely moved upon, Minute Order No. 44 did not
admit the Fergerstrom WDT into evidence. "

Mr. Fergerstrom recognizes in his Motion that he “ha[s] a responsibility to submit
documents in a timely manner.” Motion at 2. In contravention of his recognized responsibility,
Mr. Fergerstrom did not timely move into evidence the Fergerstrom WDT. In his Motion, Mr.
Fergerstrom does not provide any explanation to reasonably excuse his own failure to move the
Fergerstrom WDT into evidence as part of his March 6 Motion. The only “good cause”
explanation Mr. Fergerstrom provides in the Motion to excuse his failure is that the Fergerstrom

WDT was not uploaded to the Documents Library. That claim is incorrect as detailed supra.



Simply stated, Mr. Fergerstrom has not established “good cause” to reasonably excuse his own
failure to timely move the Fergerstrom WDT into evidence.

Notwithstanding the foregoing, given that the Fergerstrom WDT appears to have been
submitted and uploaded to the Documents Librafy before the close of the testimony portion of
the contested case hearing on March 2, 2017, and was referred to by Mr. Fergerstrom during his
oral testimony on January 23, 2017, and in consideration of the “considerably more relaxed”
standard that applies to administrative hearings®, TIO respectfully submits that it does not object
to the admission of the Fergerstrom WDT into evidence as part of this contested case.

-

DATED: Honolulu, Hawaii, April 28, 2017.
A2V —
J. D\OUGL%
BRIAN A. KAN
ROSS T. SHINYAMA 5

SUMMER H. KAIAWE
Attorneys for TMT INTERNATIONAL

OBSERVATORY LLC

2 See Price v. Zoning Bd. of Appeals, 77 Hawaii 168, 176 n. 8, 883 P.2d 629, 637 n. 8
(1994) (citing 4 J. Stein, G. Mitchell & B. Mezines, Administrative Law § 22.01 (1994)).
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EXHIBIT “1“




BOARD OF LAND AND NATURAL RESOURCES

Contested Case Hearing Re Conservation
District Use Application (CDUA) HA-3568

for the Thirty Meter Telescope at the Mauna
Kea Science Reserve, Ka‘ohe Mauka,
Hamakua, Hawai‘i, TMK (3) 4-4-015:009

STATE OF HAWAI‘I

i

CERTIFICATE OF SERVICE

BLNR Contested Case HA-16-002

CERTIFICATE OF SERVICE

The undersigned hereby certifies that the attached document was served upon the following

parties by the means indicated:

-Michael Cain
Office of Conservation and Coastal
Lands . .
1151 Punchbowi, Room 131
Honolulu, HI 96813
michael.cain@hawaii.gov
Custodian of the Records
(ORIGINAL + DIGITAL COPY)

Carlsmith Ball LLP

lan Sandison, Tim Lui-Kwan, John P.
Manaut, Lindsay N. McAneeley
1001 Bishop Street '

ASB Tower, Suite 2200

Honolulu, HI 96813
isandison@carlsmith.com
tluikwan@carlsmith.com
jpm@carlsmith.com
Imcaneeley@carlsmith.com
Counsel for the Applicant University
of Hawai‘j at Hilo

Torkildson, Katz, Moore,
Hetherington & Harris

Attn: Lincoln S. T. Ashida

120 Pauabhi Street, Suite 312

Hilo, HI 96720-3084
Isa@torkildson.com
njc@torkildson.com

Counsel for Perpetuating Unique
Educational Opportunities (PUEO)

Office of Conservation and
Coastal Lands
dinr.maunakea@hawaii.gov

Harry Fergerstrom

P.O. Box 951

Kurtistown, HI 96760
hankhawaiian@yahoo.com
(via email & U.S. mail)

Lanny Alan Sinkin

P. 0. Box 944

Hilo, H1 96721
lanny.sinkin@gmail.com
Representative for The Temple of
Lono

1. Leina'ala Sleightholm
P.O. Box 383035

Waikoloa, HI 96738
leinaala.mauna@gmail.com

Dwight J. Vicente

2608 Ainaola Drive

Hilo, Hawaiian Kingdom
dwightjvicente@gmail.com
(via email & U.S. mail)

Brannon Kamahana Kealoha
89-564 Mokiawe Street
Nanakuli, H! 96792
brannonk@hawaii.edu

Mehana Kihoi

PO Box 393
Honaunau, Hl 96726
uhiwai@live.com

C. M. Kaho'okahi Kanuha

77-6504 Maile St '

Kailua Kona, Hl 96740
Kahookahi.kukiaimauna@gmail.com

Maelani Lee

PO Box 1054

Waianae, Hl 96792
maelanilee@yahoo.com

Kalikolehua Kanaele
4 Spring Street
Hilo, HI 96720
akulele@yahoo.com

Stephanie-Malia:Tabbada

P O Box 194,

Naalehu, H1 96772
s.tabbada@hawaiiantel.net

Joseph Kualii Lindsey Camara
kualiic@hotmail.com



William Freitas

PO Box 4650

Kailua Kona, H1 96745
pohaku7@yahoo.com

Flores-Case ‘Ohana
E. Kalani Flores
ekflores@hawaiiantel.net

Tiffnie Kakalia

549 E. Kahaopea St.

Hilo, HI 96720
tiffniekakalia@gmail.com

Paul K. Neves
kealiikea@yahoo.com

Kealoha Pisciotta and Mauna Kea
Anaina Hou
keomaivg@gmail.com

Deborah J. Ward
cordylinecolor@gmail.com

Crystal F. West

P.O. Box 193

Kapaau, Hawaii 96755
crystalinx@yahoo.com

Cindy Freitas

PO Box 4650

Kailua Kona, HI 96745
hanahanai@hawaii.rr.com

Glen Kila

89-530 Mokiawe Street
Waianae, Hl 96792
makakila.@gmail.com

B. Pualani Case
puacase@hawaiiantel.net

Clarence Kukauakahi Ching
kahiwal@cs.com

Yuklin Alufi, Esq.

415-C Uluniu Street

Kailua, Hawaii 96734
yuklin@kailualaw.com

Co-Counsel for Petitioner

KAHEA: The Hawaiian
Environmental Alliance, a domestic
non-profit Corporation

DATED: Honolulu, Hawaii, April 28, 2017.

Wilma H. Holi

P.O. Box 368

Hanapepe, HI 96716

Witness for the Hearing Officer
w_holi@hotmail.com

vy Mcintosh

67-1236 Panale’a Street
Kamuela, Hawaii 96743
3popoki@gmail.com

Witness for the Hearing Office

Moses Kealamakia Jr.

1059 Puku Street

Hilo, Hawaii 96720
mkealama@yahoo.com
Witness for the Hearing Officer

Patricia P. Ikeda
pheakeanila@gmail.com
Witness for the Hearing Officer

Dexter K. Kaiama, Esq.

111 Hekili Street, #A1607

Kailua, Hawaii 96734
cdexk@hotmail.com

Co-Counsel for Petitioner

KAHEA: The Hawaiian
Environmental Alliance, a domestic
non-profit Corporation

. DOUGLAS!
BRIAN A. KANG
ROSS T. SHINYAMA

SUMMER H. KAIAWE

Attorneys for TMT INTERNATIONAL OBSERVATORY LLC



