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TMT INTERNATIONAL OBSERVATORY, LLC’S STATEMENT OF POSITION
RE: KAHEA: THE HAWAITIAN ENVIRONMENTAL ALLIANCE’S MOTION
FOR RECONSIDERATION OF MINUTE ORDER NO. 44,

FILED 4/28/17 [DOC. NO. 586]

TMT INTERNATIONAL OBSERVATORY, LLC (“TIO”), by and through its

undersigned counsel, hereby submits its Statement of Position Re: KAHEA : The Hawaiian



Environmental Alliance’s Motion for Reconsideration of Minute Order No. 44, Filed 4/28/17
[Doc. No. 586].

KAHEA: The Hawaiian Environmental Alliance (“KAHEA”) seeks to reconsider Minute
Order No. 44 [Doc. No. 553] insofar as the Hearing Officer did not admit the Written Direct
Testimony of David Kimo Frankel (Exhibit B.53) [“Frankel WDT”) into evidence. The Hearing
Officer did not admit the Frankel WDT into evidence because of KAHEA’s own negligence in
not timely moving the Frankel WDT into evidence. Incredibly, KAHEA demonstrates an
extremely cavalier attitude toward the issue, giving short shrift to its own negligence by chalking
it up to a mere “oversight.” One word is all KAHEA spends to explain its neglect. No
additional explanation or reason is given to support KAHEA’s essentially non-existent attempt to
establish “good cause.” KAHEA’s negligence is clear and its response to the issue is troubling.
Nevertheless, given that the Frankel WDT was submitted and uploaded to the Documents
Library before the close of the testimony portion of the contested case hearing on March 2, 2017,
and was referred to by Mr. Frankel during his oral testimony on January 11, 2017, TIO
respectfully submits that it does not object to the admission of the Frankel WDT into evidence.

KAHEA is represented by legal counsel in this contested case. Its legal counsel is (or at
least should be) acutely aware of the importance of deadlines to the orderly administration of any
legal proceeding, let alone a legal proceeding that involves the amount of parties to this contested
case hearing. The Hearing Officer set a deadline of March 9, 2017 for all parties to file motions
to admit exhibits into evidence. See Hawaii Administrative Rules § 13-1-32(c) (providing that
the Hearing Officer has the “power to . . . fix times for submitting documents, briefs, and dispose
of other matters that normally and properly arise in the course of a hearing authorized by law that

are necessary for the orderly and just conduct of a hearing™).



KAHEA filed three motions to admit exhibit on or before March 9, 2017. See KAHEA:
The Hawaiian Environmental Alliance’s Motion to Admit Exhibits and Written Direct
Testimony Into Evidence, filed February 21, 2017 [Doc. No. 472]; KAHEA: The Hawaiian
Environmental Alliance’s First Supplemental Motion to Admit Exhibits and Written Direct
Testimony Into Evidence, filed February 28, 2017 [Doc. No. 486]; KAHEA: The Hawaiian
Environmental Alliance’s Second Supplemental Motion to Admit Exhibits and Written Direct
Testimony Into Evidence, filed March 9, 2017 [Doc. No. 505].1

None of these motions sought to move the Frankel WDT into evidence. KAHEA did not
move the Frankel WDT into evidence before the Hearing Officer’s March 9, 2017 deadline.
This is undisputed.

Incredibly, KAHEA cavalierly responds to its own negligence by chalking it up to a mere
“oversight.” One word is all KAHEA spent to explain or attempt to explain its neglect.” No
additional explanation or reason is given to establish “good cause” to excuse KAHEA’s
negligence in failing to timely move the Frankel WDT into evidence. KAHEA apparently just

expects the Hearing Officer to excuse its failure to timely move the Frankel WDT into evidence.’

' KAHEA did file its Errata to KAHEA: The Hawaiian Environmental Alliance’s Motion
to Admit Exhibits and Written Direct Testimony Into Evidence, filed February 21,2017 [Doc. -
No. 517]. This Errata was untimely as it was not filed until March 20, 2017, eleven days after
the Hearing Officer’s deadline to move exhibits into evidence.

2 KAHEA, however, does find the time in its Motion to tell the Hearing Officer that she
will be committing reversible error if she does not excuse KAHEA’s own error in failing to
timely move the Frankel WDT into evidence.

3 KAHEA correctly notes that a “considerably more relaxed” evidentiary standard applies
to administrative hearings. See Price v. Zoning Bd. of Appeals, 77 Hawaii 168, 176 n. 8, 883
P.2d 629, 637 n. 8 (1994) (citing 4 J. Stein, G. Mitchell & B. Mezines, Administrative Law §
22.01 (1994)). Price, however, does not hold or stand for the proposition that deadlines in
administrative hearings are considerably more relaxed.
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KAHEA further demonstrates its cavalier attitude towards the Hearing Officer’s
deadlines through its untimely filing of this Motion. The Hearing Officer required that any
motions for reconsideration of Minute Order No. 44 were to be filed by no later than 5 business
days after the date that Minute Order No. 44 was filed in the Documents Library. Minute Order
No. 44 was filed in the Documents Library on April 20, 2017. The deadline to file this Motion
was therefore April 27, 2017. KAHEA, however, did not file this Motion until April 28, 2017, a
day after the deadline to do so. KAHEA does not even address its untimely filing of the Motion.

TIO and the applicant University of Hawaii at Hilo (“UHH?) are also prejudiced by
KAHEA’s failure to timely move the Frankel WDT into evidence. Indeed, other anti-TMT
Intervenors/Petitioners are using the Motion (and other motions for reconsideration like it) to
argue that there are unresolved issues regarding the evidence in this contested case that precluded
the Hearing Officer from setting the deadlines to submit proposed Decisions and Order, Findings
of Fact, and Conclusions of Law in Minute Order No. 43. They are using KAHEA’s neglect to
argue that they are being denied procedural due process in this case. Though this argument is
completely meritless as set forth in the respective oppositions to said motions for
reconsideration, TIO and UHH have nevertheless still had to expend precious time and resources
to respond to these specious arguments.

In short, KAHEA has not established “good cause” to reasonably excuse its neglect in
failing to timely move the Frankel WDT into evidence in this contested case. KAHEA’s
negligence is clear and its response to the issue is troubling. Nevertheless, given that the Frankel
WDT was submitted and uploaded to the Documents Library before the close of the testimony

portion of the contested case hearing on March 2, 2017, and was referred to by Mr. Frankel



during his oral testimony on January 11, 2017, TIO respectfully submits that it does not object to

the admission of the Frankel WDT into evidence.

DATED: Honolulu, Hawaii, May 5, 2017.
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STATE OF HAWAI'I

CERTIFICATE OF SERVICE

BLNR Contested Case HA-16-002

CERTIFICATE OF SERVICE

The undersigned hereby certifies that the attached document was served upon the following

parties by the means indicated:

Michael Cain

Office of Conservation and Coastal
Lands

1151 Punchbowl, Room 131
Honolulu, HI 96813
michael.cain@hawaii.gov
Custodian of the Records
(ORIGINAL + DIGITAL COPY)

Carismith Ball LLP

lan Sandison, Tim Lui-Kwan, John P.
Manaut, Lindsay N. McAneeley
1001 Bishop Street

ASB Tower, Suite 2200

Honoluiu, HI 96813
isandison@carlsmith.com
tluikwan@carlsmith.com
jom@carismith.com
Imcaneeley@carlsmith.com
Counsel for the Applicant University
of Hawai'i at Hilo

Torkildson, Katz, Moore,
Hetherington & Harris

Attn: Lincoln S. T. Ashida

120 Pauahi Street, Suite 312

Hilo, H1 96720-3084
Isa@torkildson.com
njc@torkildson.com

Counsel for Perpetuating Unique
Educational Opportunities (PUEQ)

Office of Conservation and
Coastal Lands
dinr.maunakea@hawaii.gov

Harry Fergerstrom

P.O. Box 951

Kurtistown, HI 96760
hankhawaiian@yahoo.com
{via email & U.S. mail)

Lanny Alan Sinkin

P. 0. Box 944

Hilo, H1 96721
lanny.sinkin@gmail.com
Representative for The Temple of
Lono

J. Leina'ala Sleightholm

P.O. Box 383035

Waikoloa, HI 96738
leinaala.mauna@gmail.com

Dwight J. Vicente

2608 Ainaola Drive

Hilo, Hawaiian Kingdom
dwightjvicente@gmail.com
{via email & U.S. mail)

Brannon Kamahana Kealoha
89-564 Mokiawe Street
Nanakuli, H 96792
brannonk@hawaii.edu

Mehana Kihoi

PO Box 393
Honaunau, HI 96726
uhiwai@live.com

C. M. Kaho'okahi Kanuha

77-6504 Maile St

Kailua Kona, HI 96740
Kahookahi.kukiaimauna@gmail.com

Maelani Lee

PO Box 1054

Waianae, Hl 96792
maelanilee@yahoo.com

Kalikolehua Kanaele
4 Spring Street
Hilo, HI 96720
akulele@yahoo.com

Stephanie-Malia:Tabbada

P O Box 194,

Naalehu, H1 96772
s.tabbada@hawaiiantel.net

Joseph Kualii Lindsey Camara
kualiic@hotmail.com



William Freitas

PO Box 4650

Kailua Kona, HI 96745
pohaku7@yahoo.com

Flores-Case ‘Ohana
E. Kalani Flores
ekflores@hawaiiantel.net

Tiffnie Kakalia

549 E. Kahaopea St.

Hilo, H1 96720
tiffniekakalia@gmail.com

Paul K. Neves
kealiikea@yahoo.com

Kealoha Pisciotta and Mauna Kea
Anaina Hou
keomaivg@gmail.com

Deborah J. Ward
cordylinecolor@gmail.com

Crystal F. West

P.O.Box 193

Kapaau, Hawaii 96755
crystalinx@yahoo.com

Cindy Freitas

PO Box 4650

Katlua Kona, HI 96745
hanahanai@hawaii.rr.com

Glen Kila

89-530 Mokiawe Street
Waianae, Hl 96792
makakila@gmail.com

B. Pualani Case
puacase@hawaiiantel.net

Clarence Kukauakahi Ching
kahiwaL@cs.com

Yuklin Aluli, Esq.

415-C Uluniu Street

Kailua, Hawaii 96734
yuklin@kailualaw.com

Co-Counsel for Petitioner

KAHEA: The Hawaiian
Environmental Alliance, a domestic
non-profit Corporation

DATED: Honolulu, Hawaii, May 5, 2017.
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Wilma H. Holi

P.O. Box 368

Hanapepe, HI 96716

Witness for the Hearing Officer
w_holi@hotmail.com

vy McIntosh

67-1236 Panale’a Street
Kamuela, Hawaii 96743
3popoki@gmail.com

Witness for the Hearing Officer

Moses Kealamakia Jr.

1059 Puku Street

Hilo, Hawaii 96720
mkealama@yahoo.com
Witness for the Hearing Officer

Patricia P. lkeda
pheakeanila@gmail.com
Witness for the Hearing Officer

Dexter K. Kaiama, Esq.

111 Hekili Street, #A1607

Kailua, Hawaii 96734
cdexk@hotmail.com

Co-Counsel for Petitioner

KAHEA: The Hawaiian
Environmental Alliance, a domestic
non-profit Corporation
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Attorneys for TMT INTERNATIONAL OBSERVATORY LLC



