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TMT INTERNATIONAL OBSERVATORY, LLC'S
OPPOSITION TO PROTECTORÆARTIES' PETITION FOR DECLARATORY

.IIIDGMIìNT AND MOTION TO VACATB MINUTB ORDER 43 FILED MAY II.2OI7

TMT International Observatory,LLC ("TIO"), by and through its undersigned counsel,

hereby submits this Opposition to ProtectorÆarties'l Petition for Declaratory Judgment and

Motion to Vacate Minute Order 43, ftled May 1 I,2017 ("Petition"). The Petition should be

denied for the reasons stated herein.

I. INTRO iCTTON

The filing of the Petition is another dilatory tactic in a long line of attempts by the

Petitioners to delay this proceeding in order to force TIO to abandon development of the Thirty

Meter Telescope ("TMT") in Hawaii, instead of allowing this proceeding to be determined on

the merits of the application for the Conservation District Use Permit ("CDtIp"¡. This abuse of

the process cannot and should not be allowed, especially where the numerous parties to this

proceeding have dedicated substantial time and resources over the course of the 44-day contested

case hearing.

The bottom line is that the Hearing Officer followed the letter of the law in setting

deadlines for the parties to submit their proposed findings of fact and conclusions of law. The

Petitioners were provided with an ample and extended period (of 41 days) to submit their

proposed findings of fact and conclusions of law. Instead of taking this opportunity to move

forward, the Petitioners, in another attempt to create a delay in this proceeding, filed a flurry of

pleadings that required all parties to take time away from developing their proposed findings of

I Petitioner Kealoha Pisciotta ("Pisciotta") claims that the Petition is being brought on
behalf of Mauna Kea Anaina Hou, Pisciotta, Paul Neves, Clarence Ching, Lanny Sinkin forthe
Temple of Lono, Mehana Kihoi, J.Leina'ala Sleightholm, Tiffany Kakalia, Cindy Freitas, and
William Freitas (collectively "Purported Petitioning Parties"). Other than Pisciotta, however,
none of the Purported Petitioning Parties have signed the Petition. None of the Purported
Petitioning Parties have filed a joinder to the Petition.
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fact and conclusions of law. All parties are required to comply with the deadlines set forth in

Minute Order No. 43 and all parties are consequently on the same footing.

Notwithstanding the foregoing, the Petitioners' arguments that the record was not

complete which somehow prevented them from developing proposed findings and conclusions is

inaccurate, inasmuch as Minute Order No. 43 (setting deadlines) and Minute Order No. 44

(ruling on the admissibility of evidence) were issued within days of each other. Moreover, the

Petition constitutes an improper interlocutory appeal, and this Board has already ruled that it will

not consider interlocutory issues such as these until the Hearing Officer has issued the proposed

decision and order and the case is properly presented to the Board.

II. BACKGROUND

Inasmuch as the Petitioners have already filed a petition requesting reconsideration of

Minute Order No. 43, and the parties to this proceeding have already fully briefed the issue, the

background and arguments are not fully repeated herein. Instead, in the interest ofjudicial

efÍiciency and economy, the arguments and background set foth by TIO in those pleadings

(including without limitation Doc. Nos. 596, 597,598, 601, and 604) are incorporated herein by

reference.

NI. ARGUMENT

A. The Petition is an improper interlocutory appeal.

As an initial matter, the Board should deny the Petition without reviewing its merit,

inasmuch as it constitutes an improper interlocutory appeal to the Board. In Minute Order No.

48, issued on May 12,2077, the Board akeady denied the Temple of Lono F,mergency Motion to

Board to Stay Proceeding filed April 27,2017 ("Temple of Lono Motion"), ruling that it would

not consider these interlocutory issues prior to the issuance of the Hearing Officer's proposed
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decision and order. In the Temple of Lono Motion [Doc 573], it essentially asserted the same

arguments as the Petition does - that the process for determining the record and setting deadlines

in the scheduling order were improper. Accordingly, this Board has already rejected the same

arguments as an improper interlocutory appeal, and this Board should again deny the Petition

until such time as the case is properly before the Board.

B. The Hearing Officer did not err by issuing Minute Order No. 43.

If this Board nonetheless chooses to review the interlocutory issues now, the record is

clear that the Hearing Officer did not commit any error in issuing the deadlines set forth in

Minute Order No. 43.

Pursuant to HAR l3-l-32(c), the Hearing Officer is granted considerable authority to set

deadlines for the submission of pleadings. Pursuant to HAR 13-1-38(a), proposed findings and

conclusions are typically due "no later than ten days after the transcript is prepared and available,

unless the presiding officer shall otherwise prescribe." In Minute Order No. 43, the Hearing

Officer exercised discretion and afforded the parties 41 days after the transcripts to submit

proposed findings and conclusions. Acknowledging the numerous witnesses and evidence

presented in this case, this gave all parties 31 more days than is typically required under HAR

13-1-38(a). As set forth in Applicant University of Hawaii at Hilo's Opposition to the Temple of

Lono's Motion for Reconsideration of Minute Order 43 , fúedMay 2, 2017 lDoc 5941 (which

TIO joined [Doc 598] and which is incorporated herein by reference), as early as October 2016,

the Hearing Officer had given the parties notice that she intended to provide a2-week deadline to

prepare findings and conclusions. Accordingly, the  I-day, or 5 week period, to prepare findings

and conclusions afforded the parties a fuither extension of time than the parties had anticipated.
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Moreover, there is nothing in HAR l3-l-32(c),13-1-38(a), or any other rule that

prohibits the Hearing Officer from issuing far-off deadlines prior to ruling on the admissibility of

evidence. HAR 13-1-38(a) provides in relevant part that "af\er all evidence has been taken, the

parties may submit, within the time set by the presiding officer, a proposed decision and

order. . .." The Hearing Off,rcer did not violate this rule. The Hearing Officer did not require the

parlies to submit proposed findings and conclusions on a date that occuned prior to the taking of

evidence. Indeed, the Hearing Officer issued Minute Order No. 44 within 2 days of issuing

Minute order No. 43. In other words, all parlies had notice of what evidence was admitted,

within 2 days of learning that they were given 41 days to submit proposed findings and

conclusions. The factthat motions for reconsideration were subsequently filed does not affect

the Hearing Officer's authority to set deadlines. The delay tactics and patterns of the Petitioners

in this proceeding have been blatantly obvious to anyone observing the contested case hearing.

The Hearing Officer has been more than generous in her accommodations for the pro se

Petitioners, especially in tetms of providing access to documents and scheduling deadlines. This

proceeding, and the deadlines to submit proposed findings and conclusions, cannot be held atbay

by the simple filing of a motion for reconsideration, which would give the Petitioners the

unfettered ability to delay this proceeding indefinitely.
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IV. CONCLUSION

For all the reasons set forth herein, and in all documents incorporated herein, as well as

all other reasons and authorities appearing of record, the Petition should be denied.

DATED: Honolulu, Hawaii, May 18, 2017.

J. OUGLAS
BRIAN A. KANG
ROSS T. SHINYAMA
SUMMER H. KAIAWE
Attomeys for TMT INTERNATIONAL
OBSERVATORY, LLC
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CERTIFICATE OF SERVICE

The undersigned hereby ceftifies that the foregoing document was served upon the following

parties by the means indicated:

Michael Cain

Office of Conservation and Coastal
Lands

LL51 Punchbowl, Room L31

Honolulu, H196813
michael.cain@hawaii.gov
Custodion of the Records
(ORIGINAL + DIGITAL COPY)

Carlsmith Ball LLP

lan Sandison, Tim Lui-Kwan, John P.

Manaut, Lindsay N. McAneeley
1001 Bishop Street
ASB Tower, Suite 2200
Honolulu, H196813
isandison@carlsmith.com
tluikwan @carlsmith.com
jpm@carlsmith.com

lmcaneeley@carlsmith.com
Counsel for the Appilicant tJniversity
of Ílawai'i at Hilo

Torkildson, Katz, Moore,
Hetherington & Harris
Attn: Lincoln S. T. Ashida
120 Pauahi Street, Suite 312
Hilo, Hl 96720-3084
lsa@torkildson.com
njc@torkildson.com
Counsel for Perpetuoting Unique
Ed ucationa I Opportu nities ( P U EO)

Office of Conservation and Coastal
Lands

dlnr.maunakea@hawaii.gov

J. Leina'ala Sleightholm
P.O. Box 383035
Waikoloa, H196738
leinaala.mauna@gmail.com

Lanny Alan Sinkin
P. O. Box 944
Hilo, Hl9672t
lanny.sinkin@gmail.com
Representotive for The Temple of
Lono

Harry Fergerstrom
P.O. Box 951
Kurtistown, Hl 96760
hankhawaiian@yahoo.com
(via email& U.5. mail)

Dwight J. Vicente
2608 Ainaola Drive
Hilo, Hawaiian Kingdom
dwightjvicente@gmail.com
(via email& U.S. mail)

Brannon Kamahana Kealoha
89-564 Mokiawe Street
Nanakuli, Hl96792
brannonk@hawaii.edu

Mehana Kihoi
PO Box 393
Honaunau, H!96726
uhiwai@live.com

C. M. Kaho'okahi Kanuha
77-6504 Maile St

Kailua Kona, H|96740
Kahookahi.kukiaimauna@gmail.com

Maelani Lee

PO Box 1054
Waianae, Hl 96792
maelanilee@yahoo.com

Kalikolehua Kanaele
4 Spring Street
Hilo, H|96720
akulele@yahoo.com

Stephan ie-Ma lia :Ta bbada
P O Box 194,
Naalehu, Hl 96772
s.ta bbada @ hawa iia ntel. net

Joseph Kualií Lindsey Camara
kualiic@hotmail.com



William Freitas
PO Box 4650
Kailua Kona, Hl 96745
pohakuT@yahoo.com

Flores-Case 'Ohana
E. Kalani Flores
ekflores@ hawaiiantel.net

Tiffnie Kakalia
549 E. Kahaopea St.

Hilo, Hl 96720
tiffniekakalia@gmail.com

Paul K. Neves
kealiikea@yahoo.com

Kealoha Pisciotta and Mauna Kea

Anaina Hou
keomaivg@gmail.com

Deborah J. Ward
cordylinecolor@gmail.com

DATED: Honolulu, Hawaii,

Cindy Freitas
PO Box 4650
Kailua Kona, Hl 96745
hanahanai@hawaii.rr.com

Glen Kila

89-530 Mokiawe Street
Waianae, Hl 96792
makakila @gmail.com

B. Pualani Case

puacase@hawaiiantel.net

Clarence Kukauakahi Ching
kahiwaL@cs.com

Yuklin Aluli, Esq.

415-C Uluniu Street
Kailua, Hawaü 96734
yuklin@kailualaw.com
Co-Counsel for Petitioner
KAHEA: The Hawaiian
Environmental Alliance, a domestic
non-profit Corporation

Mav 8.2017

Wilma H. Holi
P.O. Box 368
Hanapepe, Hl967l-6
Witness for the Heøring Officer
w holi@hotmail.com

lvy Mclntosh
67 -1.236 Panale'a Street
Kamuela, Hawaii 96743
3popoki@gmail.com
Witness for the Hearing Officer

Moses Kealamakia Jr.

L059 Puku Street
Hilo, Hawaii96720
mkealama @yahoo.com
Wítness for the Heoring Officer

Crystal F. West
P.O. Box 193

Kapaau, Hawaii 96755
crystalinx@yahoo.com

Dexter K. Kaiama, Esq.

111 Hekili Street, #41607
Kailua, Hawaii 96734
cdexk@hotmail.com
Co-Counsel for Petitioner
KAHEA: The Hawaiian
Environmental Alliance, a domestic
non-profit Corporation

\
J. GLAS
BRIAN A. KANG
ROSS T. SHINYAMA
SUMMER H. KAIAWE
Attomeys for TMT INTERNATIONAL
OBSERVATORY, LLC
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