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TMT INTERNATIONAL OBSERVATORY, LLC’S

OPPOSITION TO DWIGHT VICENTE’S MOTION FOR STAY

FINDING OF FACT CONCLUION OF LAW DATED MAY 28,2017 [Doc. No. 658]

COMES NOW, TMT International Observatory, LLC (“TIO”), by and through its

counsel, Watanabe Ing LLP, and hereby submits this memorandum in opposition to Dwight

Vicente’s Motion for Stay Finding of Fact Conclusion of Law dated May 28, 2017 [Doc. No.

658] (“Motion”).



I. DISCUSSION

Mr. Vicente’s Motion presents the same issues that have already been ruled upon
numerous times in this proceeding. If Mr. Vicente were a licensed attorney, this type of conduct
would clearly be sanctionable under Hawaii Rules of Civil Procedure (“HRCP”) Rule 11, which
prohibits the filing of any pleading “for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation.” The continued filing of
pleadings containing the same issues that have clearly been ruled upon in this proceeding is an
abuse of process that needlessly requires the parties to expend time and resources on responding
to requests that have been asked and answered.

Inasmuch as Mr. Vicente repeats arguments and requests the same remedies that
have already been ruled upon, his Motion is essentially a motion for reconsideration of Minute
Order No. 19. Pursuant to Minute Order No. 19, all motions for reconsideration were required to
have been filed “no later than 3 business days after the date this motion and order are filed in the
Documents Library,” and the reconsideration “shall not be used to reargue the motion or set out
positions of a purely repetitious nature....” It is indisputable that Mr. Vicente’s Motion is
untimely, as it was not filed within the time limits set forth in Minute Order No. 19.
Accordingly, the Motion should be denied on this basis alone.’

Even if considered at this untimely date, Mr. Vicente’s Motion fails to satisfy the
requirements of Hawaii Administrative Rules (“HAR”) § 13-1-39(a), which provides that “the
board may reconsider a decision it has made on the merits only if the party can show that: (1)
new information not previously available would afféct the result; or (2) a substantial injustice

would occur.” In this case, Mr. Vicente has not shown either, and consequently, the Motion and

! Certain parties did file motions for reconsideration of Minute Order No. 19. Those
motions were denied. See Minute Order No. 54 [Doc. No. 656].
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Mr. Vicente’s request for a stay and/or for this Hearing Officer to reconsider Minute Order No.

19 should be denied.

A. Vicente failed to present any “new information not previously available.”

In his Motion, Mr. Vicente argues that Minute Order No. 19 improperly excludes
certain issues from being addressed in the above-entitled contested case hearing, namely, issues
regarding the sovereignty of the Kingdom of Hawaii, challenges to the legal status of the State of
Hawaii, and challenges to the State’s ownership of and title to lands. However, Mr. Vicente does
not cite to any “new information not previously available that would affect the result.”

Instead, in the Motion, Mr. Vicente restates arguments that have been made by
himself and numerous other parties to this proceeding that “the lands today remain to be Crown
and Government Lands, political question over these lands remains with this Kingdom.” Those
are essentially the same arguments on page 7 of the Temple of Lono Opposition to Pueo Motion
to Set the Issues filed July 20, 2016 [Doc. No. 119], when it stated that “the competing claims to
the land in question” were “relevant and material to this case” and requesting the Hearing Officer
to find that the Hawaiian “Kingdom still exists, whether recognized by the United States or not.”
Indeed, those arguments are exactly the same arguments Mr. Vicente made in his Objection of
(“PUEO”)’s motion fo set the issue, dated August 19, 2016 [Doc. No. 222]. Those arguments
were already reviewed when Minute Order No. 19 was issued. There are no new arguments
asserted by the Motion that were not already considered. Accordingly, the Motion should be

denied.

B. Vicente failed to establish “substantial injustice.”

Mr. Vicente similarly fails to establish that the Motion should be granted due to

“substantial injustice.” In fact, it is quite the opposite. There is no “substantial injustice” created



by excluding issues that present non-justiciable political questions. Issues related to whether a
Hawaiian Kingdom exists are sovereignty-related issues that are non-justiciable political
questions, outside the subject matter jurisdiction of this proceeding. See Sai v. Clinton, 778 F.
Supp. 2d 1, 6 (D.D.C. 2011) (noting that “federal courts have long recognized that the
determination of sovereignty over a territory is fundamentally a political question beyond the
jurisdiction of the courts” and so holding that the status of Hawaii as part of the United States is
a political question). Indeed, at least three times, on pages 1, 2, and 3 of the Motion, Mr. Vicente
appears to admit that the question of sovereignty is a “political question.”

If Mr. Vicente wishes to seek a venue elsewhere to challenge the legal status of
the State of Hawaii, despite the declarations by the United States Supreme Court in Hawaii v.

Office of Hawaiian Affairs, 556 U.S. 163 (2009) that Hawaii is a State, he may do so. However,

this contested case hearing regarding a conservation district use permit for the TMT project is
not the venue to do so. There simply is no subject matter jurisdiction over this political question,
and that issue has been comprehensively reviewed and settled in this proceeding. Accordingly,
exclusion of the sovereignty-related issues does not in any way create substantial injustice or
involve due process violations, and Mr. Vicente has not shown otherwise. Having failed to
establish any “substantial injustice,” the Motion must be denied.
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11. CONCLUSION

For the foregoing reasons, and all reasons appearing of record, TIO respectfully

requests that the Motion be denied.

DATED: Honolulu, Hawaii, June 2, 2017.
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BRIAN A. KA
ROSS T. SHINY AMA

Attorneys for
TMT INTERNATIONAL OBSERVATORY, LLC
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The undersigned hereby certifies that the foregoing document was served upon the following

parties by the means indicated:

Michael Cain

Office of Conservation and Coastal
Lands

1151 Punchbowl, Room 131
Honolulu, HI 96813
michael.cain@hawaii.gov
Custodian of the Records
(ORIGINAL + DIGITAL COPY)

. Carlsmith Ball LLP

lan Sandison, Tim Lui-Kwan, John P.
Manaut, Lindsay N. McAneeley
1001 Bishop Street

ASB Tower, Suite 2200

Honolulu, HI 96813
isandison@carlsmith.com
tluikwan@carlsmith.com
jpm@carlsmith.com
Imcaneeley@carlsmith.com
Counsel for the Applicant University
of Hawai'i at Hilo

Torkildson, Katz, Moore,
Hetherington & Harris

Attn: Lincoln S. T. Ashida

120 Pauahi Street, Suite 312

Hilo, HI 96720-3084
Isa@torkildson.com
njc@torkildson.com

Counsel for Perpetuating Unique
Educational Opportunities (PUEO)

Office of Conservation and Coastal
Lands
dinr.maunakea@hawaii.gov

J. Leina‘ala Sleightholm
P.O. Box 383035

Waikoloa, HI 96738
leinaala.mauna@gmail.com

Lanny Alan Sinkin

P. 0. Box 944

Hilo, H1 96721
lanny.sinkin@gmail.com
Representative for The Temple of
Lono

Harry Fergerstrom
P.O.Box 951

Kurtistown, HI 96760
hankhawaiian@yahoo.com
(via email & U.S. mail}

Dwight J. Vicente

2608 Ainaola Drive

Hilo, Hawaiian Kingdom
dwightjvicente@gmail.com
(via email & U.S. mail)

Brannon Kamahana Kealoha
89-564 Mokiawe Street
Nanakuli, HI 96792
brannonk@hawaii.edu

Mehana Kihoi

PO Box 393
Honaunau, HI 96726
uhiwai@live.com

C. M. Kaho'okahi Kanuha

77-6504 Maile St

Kailua Kona, Hl 96740
Kahookahi.kukiaimauna@gmail.com

Maelani Lee

PO Box 1054

Waianae, Hl 96792
maelanilee@yahoo.com

Kalikolehua Kanaele
4 Spring Street
Hilo, H1 96720
akulele@yahoo.com

Stephanie-Malia:Tabbada

P O Box 194,

Naalehu, H1 96772
s.tabbada@hawaiiantel.net

Joseph Kualii Lindsey Camara
kualiic@hotmail.com



William Freitas

PO Box 4650

Kailua Kona, HI 96745
pohaku7@yahoo.com

Flores-Case ‘Ohana
E. Kalani Flores
ekflores@hawaiiantel.net

Tiffnie Kakalia

549 E. Kahaopea St.

Hilo, HI 96720
tiffniekakalia@gmail.com

Paul K. Neves
kealiikea@yahoo.com

Kealoha Pisciotta and Mauna Kea

Anaina Hou
keomaivg@gmail.com
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Yuklin Aluli, Esq.
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Co-Counsel for Petitioner
KAHEA: The Hawaiian

Wilma H. Holi

P.O. Box 368

Hanapepe, Hl 96716

Witness for the Hearing Officer
w_holi@hotmail.com

vy Mcintosh

67-1236 Panale’a Street
Kamuela, Hawaii 96743
3popoki@gmail.com

Witness for the Hearing Officer

Moses Kealamakia Jr.

1059 Puku Street

Hilo, Hawaii 96720
mkealama@yahoo.com
Witness for the Hearing Officer

Crystal F. West

P.O. Box 193

Kapaau, Hawali 96755
crystalinx@yahoo.com

Dexter K. Kaiama, Esq.
111 Hekili Street, #A1607
Kailua, Hawaii 96734
cdexk@hotmail.com
Co-Counsel for Petitioner
KAHEA: The Hawaiian
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