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MINUTE ORDER NO. 78

(Order Denying Temple of Lono Motion to Reconsider Minute Order
No. 46 (Doc. 610))

Temple of Lono filed its Temple of Lono Motion to Reconsider Minute Order No. 46;
Memorandum in Support (Doc. 610), on May 4, 2017 (“Motion”). In addition to the Motion, the

following submissions were considered:

Doc. # Filed Party Title

638 17-May-17 UHH The University of Hawaii at Hilo's Opposition to Temple of
Lono's Motion for Reconsideration Minute Order No. 46,
Filed May 4, 2017 [Doc. No. 610]; Declaration of Counsel,
Exhibit 1

639 17-May-17 TIO TMT International Observatory, LLC's Joinder to the
University of Hawaii at Hilo's Opposition to Temple of
Lono's Motion for Reconsideration Minute Order No. 46,
Filed May 4, 2017 [Doc. No. 610]

The Temple of Lono seeks reconsideration of Minute Order No. 46 (Doc. 610) based upon its
contentions that the: (a) timing of the order and thus, this reconsideration process, interfered with its

preparation of proposed findings of fact, conclusions of law; (b) Hearing Officer could not “possibly be
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objective in deciding whether she should have recused herself more than seven months ago”; (c)
Hearing Officer “misrepresents the Temple’s motion to obscure the primary basis that the Temple had
for seeking recusal”; and (d) Hearing Officer mistakenly characterizes the Temple’s motion as “filed
outside of any established process set out in rule, law, or order.” Doc. 610 at pp. 2-4.

UHH asserts that the: (a) “Temple’s complaint that the Hearing Officer issued the orders it asked
for are hypocritical and improper”; (b) “Temple’s arguments regarding timing are irrelevant”; (c)
“Temple’s argument regarding the Hearing Officer’s characterization of the motion is inappropriate”;
and (d) Temple’s argument that the Hearing Officer mistakenly ruled that motion was untimely
misconstrues Minute Order 46.” Doc. 638 at pp. 2-6.

In its opposition to this Motion, UHH laid out the legal standards for reconsiderations:

...motions for reconsideration are an improper vehicle to re-litigate
issues already adjudicated. See id; Briggs v. Hotel Corp. of Pacific, Inc.,
73 Haw. 276, 287, 831 P.2d 1335, 1342 n.7 (1992) (“We again remind
litigants that a motion for reconsideration is not the time to relitigate old
matters.”). Moreover, reconsideration is an extraordinary remedy, not a
matter of due course. See Kona Enterprises, Inc. v. Estate of Bishop, 229
F.3d 877, 890 (9" Cir. 20000) (“[Reconsideration is] an extraordinary
remedy, to be used sparingly in the interests of finality and conservation of
judicial resources. Indeed, a motion for reconsideration should not be
granted, absent highly unusual circumstances[.]”).

Doc. 638 at page 5.

The Temple’s complaints regarding timing and the objectivity of the Hearing Officer are not
germane to the substance of the Minute Order and irrelevant for purposes of reconsideration of Minute
Order No. 46. The Temple of Lono’s challenge that the Hearing Officer misrepresented the Temple’s
original motion in order to “obscure the primary basis that the Temple had for seeking recusal”, is

curious since Minute Order No. 46 cites verbatim from the Temple’s original document, when

describing the underlying motion’s purpose and the basis therefor. Minute Order No. 46 at pp. 2-3.



Concerning the Temple’s accusation that the Hearing Officer “mistakenly characterizes the
Temple’s motion as ‘filed outside of any established process set out in rule, law, or order’”, the Temple
has taken the citation out of context to support a claim that the Hearing Officer created limitations to the
filing of motions that do not exist in the law.

The Hearing Officer mistakenly rules that a motion for recusal can
only be filed within the time set by the hearing Officer for pre-hearing
motions or during the hearing. If three is a gap in time between when the
schedule for pre-hearing motions expires and when the hearing begins, the
Hearing Officer claims no party can challenge the Hearing Officer’s right
to continue as Hearing Officer.

There is no legal support for a prohibition on motions to recuse
during the period between the end of the pre-trial motions schedule and
the beginning of the hearing.

Doc. 610 at page 4.)

The exact quote from Minute Order No. 46 is:

The Motion to Strike cites untimeliness as a basis to strike UHH’s
opposition to the Motion. Inasmuch as the Motion was filed outside of
any established process set out in rule, law or order, opposition thereto is
not limited to any specific time.

Minute Order No. 46 (Doc. 595) at page 4.

The Temple has failed to cite any plausible reasons to reconsider Minute Order No. 46.

Based upon the Motion, all related submissions from counsels and/or parties, all applicable law,
the entire record having been considered by the Hearing Officer,

IT IS HEREBY ORDERED that the Motion is DENIED.

DATED: Honolulu, Hawai i, June 13, 2017

Judge Riki I*tlay Amano (Ret.)
Hearing Officer
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