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TMT INTERNATIONAL OBSERVATORY, LLC’S
OPPOSITION TO CINDY FREITAS MOTION TO ADMIT EXHIBITS OUT OF TIME
DATED JULY 10,2017

TMT International Observatory, LLC (“TIO”), by and through its undersigned counsel,
hereby submits this Opposition to Cindy Freitas Motion to Admit Exhibits Out of Time dated

July 10, 2017 (“Motion”). The Motion should be denied for the reasons stated herein.”

I. INTRODUCTION

The filing of this Motion by Petitioner Cindy Freitas (“Freitas”) comes more than 4
months after the closure of the 44-day contested case hearing, more than 4 months after the
deadline for motions to move exhibits into evidence, and more than 6 weeks after the deadline
for parties to submit proposed findings of fact and conclusions of law. This Motion is extremely
untimely, and granting this Motion will be prejudicial and unfair to the parties who have already
dedicated substantial time and resources in submitting their proposed findings of fact and
conclusions of law based upon the record.

In addition to the Motion being untimely, the Motion seeks to admit evidence that is
immaterial, irrelevant, and/or unduly repetitious. Freitas admits in the Motion that she had the
opportunity to cross examine two different witnesses during the course of the contested case
hearing regarding the same issue. There is simply no good reason to re-open the evidentiary
portion of the hearing, Which has been closed for more than 4 months, for an issue that was

already addressed during the proceedings.

' Clarence Kukauakahi Ching’s Joinder to Cindy Freitas Motion to Admit Exhibits Out of Time,
Memorandum in Support of Motion and Exhibits “A”, “B”, and “C” filed as Document 760 on
July 10, 2017, dated July 11, 2017, should be denied for the same reasons stated herein.
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II. ARGUMENT

A. The Motion is untimely.

As an initial matter, the Motion should be denied without reviewing its merit, inasmuch
as it is extremely untimely. It is indisputable that the Motion was filed more than 4 months after
the March 2, 2017 closure of the 44-day contested case hearing and more than 4 months after the
March 9, 2017 deadline for motions to move exhibits into evidence. It is indisputable that this
Motion was also filed more than 6 weeks after the May 30, 2017 deadline for parties to submit
proposed findings of fact and conclusions of law, which were based upon the exhibits and
testimony presented during the course of the 44-day contested case hearing.

Opening the record up at this point to admit additional evidence, after the parties have
already submitted their proposed findings of fact and conclusions of law, would be extremely
prejudicial and unfair. The parties have already dedicated substantial time and resources to
analyzing the evidence presented during the course of the 44-day contested case hearing. The
May 30, 2017 submissions of proposed findings of fact and conclusions of law were
comprehensive, thorough, and lengthy. All parties were already provided the opportunity to
respond to those proposed findings of fact and conclusions of law. Accordingly, the process set
forth in HAR 13-1-38(a) for the exchange of proposed decisions and orders is already complete.

Moreover, Freitas has made no attempt to justify the untimely filing of the Motion.
Freitas does not, and cannot, offer any good cause to consider this late Motion. It is of no
consequence that the alleged June 24, 2017 incident that Freitas seeks to introduce into evidence
supposedly occurred after the deadlines. If the record were re-opened for every potential
incident occurring on Mauna Kea subsequent to the closing of the evidentiary portion and |

submission of proposed decisions and orders, then it is possible that a final decision and order



would never issue. At some point, which was over 4 months ago, the evidentiary record needs to
be closed, and the case decided based upon the record. Accordingly, the Motion, which offers no
good cause for its very untimely submission, must be denied.

B. The evidence sought for admission is immaterial, irrelevant, and/or unduly
repetitious.

In addition to the foregoing, Freitas cannot demonstrate any good cause to re-open the
evidentiary portion of the proceedings because the evidence she seeks to admit is immaterial,
irrelevant, and/or unduly repetitious. Both HRS §91-10 and HAR §13-1-35 provide for the
exclusion of evidence that is immaterial, irrelevant, and/or unduly repetitious, and Freitas admits
this in the Motion. Freitas also admits in the Motion that she had an opportunity to cross-
examine E. Kalani Flores and Stephanie Nagata during the contested case hearing regarding the
alleged “desecration of an ahu (Ahu o Kauakoko) located a the 3.0 and 3.5 mile marker.”
Accordingly, the evidence that Freitas seeks to have admitted has already been presented during
the course of the hearing. There is no reason to accept cumulative and repetitious evidence of
this same kind, especially where the Motion comes more than 4 months after the deadline for
exhibits. Furthermore, to the extent Freitas seeks to admit the evidence to support allegations of
desecration under HRS §711-1107, the Hearing Officer has already ruled thgt the contested case

hearing is the improper venue to adjudicate such claims. See Minute Order No. 53 [Doc. 654] at

4.



1. CONCLUSION

For all the reasons set forth herein, and any other reasons and authorities appearing of
record, the Motion should be denied.

DATED: Honolulu, Hawaii, July 14, 2017.

@1@&“‘“

J. I‘jOUGLAs

BRIAN A. KANG

ROSS T. SHINYAMA

SUMMER H. KAIAWE

Attorneys for TMT INTERNATIONAL
OBSERVATORY, LLC




BOARD OF LAND AND NATURAL RESOURCES

IN THE MATTER OF

A Contested Case Hearing Re Conservation
District Use Permit (CDUP) HA-3568 for the
Thirty Meter Telescope at the Mauna Kea Science
Reserve, Kaohe Mauka, Hamakua District, Island

of Hawaii, TMK (3) 4-4-015:009

FOR THE STATE OF HAWAT’L

CERTIFICATE OF SERVICE

Case No. BLNR-CC-16-002

CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was served upon the following

parties by the means indicated:

Michael Cain

Office of Conservation and Coastal
Lands

1151 Punchbowl, Room 131
Honolulu, HI 96813
michael.cain@hawaii.gov
Custodian of the Records
(ORIGINAL + DIGITAL COPY)

Carlsmith Ball LLP

lan Sandison, Tim Lui-Kwan, John P.
Manaut, Lindsay N. McAneeley
1001 Bishop Street

ASB Tower, Suite 2200

Honolulu, HI 96813
isandison@carismith.com
tluikwan@carlsmith.com
jpm@carlsmith.com
Imcaneeley@carismith.com
Counsel for the Applicant University
of Hawai'i at Hilo

Torkildson, Katz, Moore,
Hetherington & Harris

Attn: Lincoln S. T. Ashida

120 Pauahi Street, Suite 312

Hilo, HI 96720-3084
Isa@torkildson.com
njc@torkildson.com

Counsel for Perpetuating Unique
Educational Opportunities (PUEQ)

Office of Conservation and Coastal
Lands
dinr.maunakea@hawaii.gov

J. Leina'ala Sleightholm

P.O. Box 383035

Waikoloa, HI 96738
leinaala.mauna@gmail.com

Lanny Alan Sinkin

P. 0. Box 944

Hilo, H1 96721
lanny.sinkin@gmail.com
Representative for The Temple of
Lono

Harry Fergerstrom

P.O. Box 951

Kurtistown, Hl 96760
hankhawaiian@yahoo.com
(via email & U.S. mail)

Dwight J. Vicente

2608 Ainaola Drive

Hilo, Hawaiian Kingdom
dwightjvicente@gmail.com
(via email & U.S. mail)

Brannon Kamahana Kealoha
89-564 Mokiawe Street
Nanakuli, HI 96792
brannonk@hawaii.edu

Mehana Kihoi

PO Box 393
Honaunau, HI 96726
uhiwai@live.com

C. M. Kaho'okahi Kanuha

77-6504 Maile St

Kailua Kona, HI 96740
Kahookahi.kukiaimauna@gmail.com

Maelani Lee

PO Box 1054

Waianae, Hl 96792
maelanilee@yahoo.com

Kalikolehua Kanaele
4 Spring Street
Hilo, HI 96720
akulele@yahoo.com

Stephanie-Malia:Tabbada

P O Box 194,

Naalehu, H! 96772
s.tabbada@hawaiiantel.net

Joseph Kualii Lindsey Camara
kualiic@hotmail.com



William Freitas
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