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DCCA VERIFICATION: 

Place of business registration confirmed: Yes 
Registered business name confirmed:   Yes 
Applicant in good standing confirmed: Yes 

CURRENT USE STATUS AND CHARACTER OF USE: 

Encumbered by General Lease No. S-5731 for construction, operation, and maintenance of 
a wind farm facility for the generation of electrical power to be sold to an electric utility 
company, together with access and electrical transmission line easements.  

TERM OF LEASE: 

Original term of 20 years, commencing on February 1, 2005 and expiring on January 31, 
2025. 

CURRENT ANNUAL RENTAL: 

$202,500.00 or percentage rent of three and one-half percent (3.5%) of gross revenue, to 
the extent such amount exceeds the minimum annual rent in any year. 

HOLDOVER LEASE COMMENCEMENT DATE AND TERM: 

February 1, 2025 for a term of one-year, expiring January 31, 2026.  

HOLDOVER LEASE ANNUAL RENT: 
  

The current annual rent of $202,500 was effective since February 1, 2015. Staff 
recommends applying an annual increase of 3%1 from 2015 to 2025 to derive the annual 
rent payable during the requested holdover, i.e. $202,500 x 1.30 = $263,250, say, $263,000, 
payable equally on February 1, 2025 and July 1, 2025.  

PERFORMANCE BOND: 

Continuation of the current performance bond amount at $1,500,000 and add a removal 
bond upon determination of removal cost of all improvements. 

REMARKS: 

General Lease No. S-5731 (GL 5731) was issued to Kaheawa Wind Power, LLC (KWP) 
for a term of twenty (20) years, commencing on February 1, 2005. It encumbers 200 acres, 

1 In the annual renewal of Revocable Permits, Land Division has been using 3% per annum as an increase for cases 
that did not have an appraisal done. 
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more or less, and currently has 20 wind turbines producing 30 megawatts of electricity. 
On September 25, 2024, KWP requested a holdover of the lease upon the expiration of GL 
5731. operate the wind turbines and apply for a new lease 
with a term of at least twenty (20) years. KWP is currently negotiating with Hawaiian 
Electric to execute a new power purchase agreement (PPA) for the new 20-year term. The 
new PPA is to be executed November 15, 2024, or sooner, but the PPA is subject to 
satisfaction of the land rights requirements of Hawaiian Electric for which KWP requires 
the Board . 2 

To qualify for a holdover of the lease, Lessee must be compliant with Chapter 343 of the 
Hawaii Revised Statutes (HRS) and GL 5731.3 GL 5731 requires compliance with all 
permits including, without limitations, the Habitat Conservation Plan (HCP), the Incidental 
Take Licenses (ITL), and the Conservation District Use Permit (CDUP) (the CDUP also 
requires, inter alia compliance with the HCP). Noncompliance with the HCP, ITL, or 
CDUP constitutes a default under GL 5731.  

A. CHAPTER 343, HRS COMPLIANCE 

Any action involving the use of State lands triggers a Chapter 343, HRS review and, unless 
found exempt, an environmental assessment (EA) or environmental impact statement (EIS) 
must be produced by the applicant. The one-year holdover is a use of State land that serves 
as a trigger under Chapter 343, HRS.  

When evaluating potential environmental impacts, Hawaii Administrative Rules (HAR) 
subsection 11-200.1-13(a) requires agencies to evaluate the sum of effects of the proposed 
action on environmental quality when considering the significance of potential effects of 
an action. Further, HAR 11-200.1-13(b)(9) states, In determining whether an action may 
have a significant effect on the environment, the agency shall consider every phase of a 
proposed action, the expected impact, and the proposed mitigation measures. In most 
instances, an action shall be determined to have a significant effect on the environment if 
it may have a substantial and adverse effect on a rare, threatened, or endangered 
species, or its habitat.  (emphasis added) 

Staff notes that the applicant is pursuing a new 20-year lease after the holdover period and 
has begun their work on an Environmental Impact Statement (EIS).  Their EIS preparation 
notice was published in the October 23rd edition of The Environmental Notice. 

2 

20 years, as contemplated by the PPA. KWP has only submitted an application to the Land Division for a one-year 
holdover lease at this time, and therefore, Land Division is only requesting the Board to consider the one-year holdover 
lease. If KWP applies for a new 20-year lease for the continued operation of its wind farm, the Land Division (and 
likely other Divisions) will return the matter to the Board for consideration of that request as a new matter.   

3 HRS 171-36(a)(4) provides the no lease shall be made to any person who is in arrears in the payment of taxes, rents, 
or other obligations owed to the State or any county. 
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At this time, Staff has concerns that the holdover lease may be considered a phase of a 
proposed action (i.e. the proposed new 20-year lease) and could thus be seen as 
segmentation pursuant to HAR 11-200.1- A group of actions proposed 
by an agency or an applicant shall be treated as a single action when: 

(1) The component actions are phases or increments of a larger total program; 
(2) An individual action is as necessary precedent to a larger action;   
(3) An individual action represents a commitment to a larger action; or 
(4) The actions in question are essentially identical and a single EA or EIS will 

adequately address the impacts of each individual action and those of the group 
of actions as a whole.  

In this case, there is a potential that the holdover lease could be considered as an individual 
action that is a necessary precedent to a larger action (the new 20-year lease request). 

Also, based on data regarding the amount of take, Staff believes that KWP wind farm 
operation has had a significant impact on species of concern, including, but not limited to, 
n (Hawaiian goose), (Hawaiian petrel), and awaiian hoary bat). 
Accordingly, staff has concerns that approval of a one-year holdover will continue to have 
a significant effect on threatened and endangered species and, therefore, requires the 
preparation of an EA or EIS.  

However, as will be discussed below, KWP is engaged in mitigation efforts which are a 
part of their 2006 HCP that was prepared in conjunction with their ITL. Staff notes that 
the HCP and ITL are not coterminous with the GL as their expiration dates are in January 
2026.  Further, KWP is a producer of clean energy. 

In the alternative, the Board may find the subject request is exempt from the preparation of 
an environmental assessment pursuant to the Exemption List for the Department of Land 
and Natural Resources, General Exemption Type 1 that exempts 
maintenance of existing structures, facilities, equipment, or topographical features, 
involving negligible or no expansion or change of use beyond that previously existing 

Leases of state land involving negligible or no expansion or change of use 
Staff notes that the significance criteria contained in 

HAR 11-200.1- Therefore, the Board may 
legally have the discretion to exempt the holdover, provided there is a justification to do 
so.  

In addition, pursuant to HAR 11-200.1-12 A proposing agency or applicant may 
incorporate information or analysis from a relevant prior exemption notice, final EA, or 
accepted EIS into an exemption notice, EA, EISPN, or EIS, for a proposed action whenever 
the information or analysis is pertinent and has logical relevancy and bearing to the 
proposed action 

For this project, a Final EIS and Final EA/Finding of No Significant Impact (FONSI) were 
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completed. The Board could potentially rely on these prior studies as a basis to exempt the 
holdover. However, staff cautions that the Final EIS and Final EA/FONSI were completed 
in 1999 and 2004 (the EA specifically analyzes only visual impacts), respectively, and their 
age may potentially render the studies stale. Staff notes the Department has consistently 
gone on record stating that EIS and EA over 10-years-old are potentially outdated and 
studies, such as those for biological resources, should be updated accordingly. The 1999 
Final EIS is publicly available and can be found online at: 
https://files.hawaii.gov/dbedt/erp/EA EIS Library/1999-10-08-MA-FEIS-Kaheawa-
Pastures-20mw-Windfarm.pdf and the 2004 Final EA found at 
https://files.hawaii.gov/dbedt/erp/EA_EIS_Library/2004-11-23-MA-FEA-Kaheawa-
Pastures-Wind-Energy.pdf. 

Additionally, staff notes, the Final EIS and subsequent EA did not study the project as it 
currently exists.   The KWP project relies on a Final EIS that was prepared for Zond Pacific 
that was published on October 8, 1999.   This EIS proposed the installation of 27, Zond Z-
48 turbines, each producing 750 Kilowatts, for a total output of 20 Megawatts (MW). The 
Z-48 turbines have a lattice tower height of 50 meters and a rotor diameter of 48 meters, 
resulting in a total height of 74 meters. In comparison, KWP utilizes 20 GE turbines, each 
producing 1.5 MW, for a total output of 30 MW.  The GE turbine has a tower height of 55 
meters and a rotor diameter of 70.5 meters, resulting in a total height of approximately 90 
meters. As the GE turbine is 16 meters taller than Z-48 turbine, KWP was required to 
prepare an EA analyzing only the visual impacts of its proposed facility as part of their 
Conservation District Use Application (CDUA) process. Final EA/FONSI was 
published on November 23, 2004.  

Moreso, the studies in the Final EIS, regarding avifauna and mammalian resources, were 
widely based on scientific assumptions some of which were determined through the 
monitoring of downed bird numbers from static meteorological towers at the project site 
and data from windfarm projects around the continental US and Europe. Given that over 
20 years has passed, there is now empirical data available for this specific windfarm project 
at this specific site. The impacts and mitigation measures that were originally 
contemplated in the Final EIS could be found considerably different from the situation 
today. This difference is reflected in the 2006 HCP and ITL and subsequent amendments. 
For example, in the 1999 Final EIS, it concluded that the occurs infrequently 
and in very low numbers and therefore the risk to bats is considered low and no mitigation 
measures are required. However, 7 years later, the 2006 HCP and ITL considers the take 
and mitigation of 20 bats (1 per year). Then, 10 years later in 2016, the ITL had to be 
amended to increase the bat take to 50 bats (3 to 5 per year). Staff also notes that the ITL 
was amended in 2012 to increase the take limits of the and the a ( 
Shearwater) from 25 to 38 and from 4 to 8, respectively. 

Finally, as discussed below, staff has concerns whether the mitigation efforts both already 
conducted and planned for the holdover period, as it pertains to the , will be sufficient 
to offset the significant impacts to the threatened and endangered species caused by the 
project. 

https://files.hawaii.gov/dbedt/erp/EA_EIS_Library/2004-11-23-MA-FEA-Kaheawa
https://files.hawaii.gov/dbedt/erp/EA
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Ultimately, while staff recognizes that the Board has the discretion to exempt the holdover, 
staff believes that there may not be sufficient justification to do so in light of the facts and 
information available. If the Board does not exempt the holdover, then its only option is 
to deny the holdover as there is not enough time to complete an EA or EIS prior to the 
expiration of the lease. 

B. HCP/ITL4 

Federal and state law 
Penalties are both criminal and civil for the take of threatened or endangered species. When 
development projects or land management activities cannot avoid take of endangered or 
threatened species, the landowner may seek an ITL from the Department if such take is 
incidental to an otherwise lawful activity. In this case, the wind farm is considered to be a 
lawful activity, thus allowing KWP to apply for an ITL, which must be accompanied by a 
HCP that meets the requirements in HRS Chapter 195D, including incidental take measures 
for minimization, mitigation, monitoring, and provide for a net recovery benefit to the 
affected species. 

The current HCP and ITL for KWP were approved by the Board in 2006 and are scheduled 
to expire in January 2026. The HCP and ITL, as well as the subsequent amendments are 
publicly available at: https://dlnr.hawaii.gov/wildlife/hcp/approved-hcps/, listed as the first 

also available 
at the same link. 

KWP has begun working with DOFAW on either amending or renewing the HCP and ITL 
for any future project that goes beyond January 2026. It should be noted that KWP cannot 
operate without holding a valid ITL and HCP. 

Staff notes that the HCP and ITL contemplate that mitigation for the incidental take of 
endangered or threatened species should occur, at the very least, concurrently with the 
taking. That means that the mitigation credit should always be equal to, or higher than the 
take number, so as to minimize the negative effects on the species, but many permittees 
have difficulty with keeping up mitigation credits on par with the take estimate. 

1. 

The 2006 HCP and ITL allows for the take and mitigation of 60 n . The mitigation 
requirement under the HCP is one credit for every take or kill and mitigation is expected 
to occur prior to or on par with take. To date, there have been 37  (i.e. direct 
take), but the cumulative take is estimated at 55 ff notes that the cumulative take 

4 The decision to approve, disapprove, or modify a proposed HCP and ITL, and the decision to find a default under 
an existing HCP and ITL are discretionary decisions of the BLNR. The HCP and ITL are not considered entitlements. 

https://dlnr.hawaii.gov/wildlife/hcp/approved-hcps
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fatalities that could not be accounted 
for (i.e. bodies not found) and the 
in addition to the known fatalities.5 

Staff notes that as of April 5, 2024, KWP had only 22.6 credits (see April 4, 2024 letter 
attached as Exhibit B). Since April 5, 2024, KWP has diligently worked with DOFAW to 
raise their mitigation credits through creative solutions and the funding of 
propagation work. As of October 2024, KWP has approximately 45 credits and needs to 
complete approximately 10 more credits to mitigate their current cumulative take of 55. 
Nevertheless, per the HCP, KWP needs a total of 60 mitigation credits prior to the 
expiration of their HCP and ITL in January 2026 in addition to an additional 5 credits to 
mitigate lost productivity due to delayed mitigation. 

Staff notes that while KWP is behind on their mitigation obligations DOFAW has 
confirmed that this is not uncommon and KWP has not breached its HCP.6 

2. 

As stated earlier, the 2006 HCP and ITL allowed for the take and mitigation of 25 
4 u . The ITL was amended in 2012 to allow for the take and mitigation of 38 and 
8 u . To date, KWP has taken no . 

which was constructed in 2013.  

(NAR) and 
required extensive inter-departmental coordination to obtain the approvals for its 
construction and maintenance. 

It should be noted that KWP had allowed the fence to fall into disrepair and had stopped 
paying its contractor to manage the enclosure. However, on September 18, 2024, a 
memorandum of agreement (MOA) was executed by Chairperson Chang and KWP which 
requires KWP and Kaheawa Wind Power II, LLC to provide $750,000.00 in funding for 
the seabird enclosure to be rebuilt. The MOA is attached as Exhibit B. On 
October 29, 2024 DOFAW confirmed a check for the full amount has been received.  

I 
predator monitoring and trapping, artificial burrow checks and monitoring, seabird social 
attraction using decoys and sound systems, and maintenance of vegetation and the 
enclosure. According to DOFAW, KWP has completed its mitigation credits for the . 

5 This equation to determine the cumulative take is applicable to all other species covered under the HCP/ITL.   

6 Only the Board is vested with the authority to find a breach of the HCP under specific statutory criteria pursuant to 
HRS § 195D-21(d). To date, the Board has not made such a determination. 
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To date, KWP has a direct take of 8 and a cumulative take of . 

It is anticipated that DOFAW will be issuing a letter sometime in the near future 
confirming that mitigation for the  has been completed. 

Staff requests DOFAW keep the Board informed of its progress on the design, planning, 
and construction of the Makamaka ole Seabird Enclosure, take of endangered and 
threatened species, and its mitigation efforts. Staff will continue to consult with DOFAW 
on these matters as, if the Board approves the requested one-year holdover and upon 
expiration of said holdover, the terms of the HCP, ITL, CDUP, existing lease, and HRS 
171-36(a)(4) will prohibit the issuance of a new lease to KWP if it is not in compliance 
with the HCP, ITL, or CDUP requirements at that time.   

3. 

As stated earlier, the 2006 HCP and ITL allowed for the take and mitigation of 20 bats and 
in 2016 the ITL was amended to increase the take to 50 bats (3 to 5 per year). To date, 
KWP has a direct take of 13 of approximately 32.  

research on East Maui for $750,000. The research was published in 2023 and is available 
online at https://peerj.com/articles/14365/.  

As a voluntary measure, KWP has also conducted acoustic monitoring for bat activity at 
the project since 2008. KWP has been providing the acoustic monitoring information to 

C. Assignment of Lease 

GL 5731 states that a fifty-one (51) percent sale or transfer of ownership interest of this 
lease (and/or change in ownership interest of the ownership chain) triggers the assignment 
of lease provision, which requires prior Board consent, and the Board may assess a 
premium based on the assignment of lease premium analysis that is attached as Exhibit B 
to the lease.  GL 5731 is attached as Exhibit C. 

upstream ownership has changed twice.7   Staff considered taking this 
matter to the Board as staff believes that the Board has a public trust duty to recognize and 

7 The consideration paid for the sale and assignment of the upstream owners interest in KWP were in the several 
hundred million dollar range each. Based on the information provided by KWP and the assignment premium policy 
and formula attached as an exhibit to the KWP lease, staff had preliminarily estimated the Board could assess a 
premium (a discretionary decision, not a mandatory requirement) in the amount of several million dollars which would 
have been public trust revenues to the State with OHA receiving a portion. However, because a determination has 
been made finding no assignment occurred under the four corners of the Lease, staff is not recommending the Board 

in KWP. 
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evaluate the ownership transfers of KWP to determine if an assignment premium is 
applicable. In the Pohakuloa and Mauna Kea cases, the Supreme Court found the Board 
has a fiduciary duty over ceded lands in the Conservation District and, as a result, converted 

leased premises) into an obligation under the public trust doctrine. The KWP lands are 
ceded lands in a Conservation District. As such, staff believes the Department and Board 
have a duty to recognize and evaluate the fiscal impacts to public trust beneficiaries.8 

Ultimately, the Attorney General reviewed the lease and opined that the four corners of the 
document do not support an assignment premium analysis as no assignment has occurred.9 

Staff consulted with DOFAW and OCCL for this submittal. The subject lease is in 
compliance pertaining to rent, insurance, and performance bond. Other than the issues 
raised above regarding a possible transfer without Board consent and HRS 343, Staff has 
no objections to the request. 

ACTIONS:  That the Board: 

1. Deny a one-year holdover of General Lease No. S-5731 for the period of February 
1, 2025 to January 31, 2026. 

OR 

2. 
a. Declare, after considering the potential effects of the proposed disposition as 

provided by Chapter 343, HRS, and Chapter 11-200.1, HAR, this project will 
probably have minimal or no significant effect on the environment and is 
therefore exempt from the preparation of an environmental assessment. 

OR 

b. Declare that the project may have a significant impact on the environment, but 
that by incorporating the information in the previously accepted Final EIS, Final 
EA/FONSI, and HCP documents, that the Board is sufficiently informed on the 
environmental impacts of the one-year holdover and that the impacts on the 
environment are the same as disclosed in the previous documents and can 
therefore be considered exempt from the preparation of a new EA or EIS. 

8 

9 Although a decision to assess (or not assess) a premium for the assignment of a lease is typically a discretionary 
decision of the Land Board, in this peculiar instance the Attorney General has determined the decision to determine 
whether an assignment occurred is a legal question for the Department of the Attorney General. Staff notes that there 
have been prior instances where the sale or transfer occurred in the upstream owners of the lessee (e.g., InSite and 
Puna Geothermal), and the staff recommended and the Board consented to the assignment of the leases but no premium 
was assessed due to the: (i) premium policy and formula were not attached to or incorporated into the lease; or (1) 
calculations following the formula did not warrant the State sharing in the sales proceeds. 
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3. Grant KWP a one-year holdover of General Lease No. S-5731 for the period of 
February 1, 2025 to January 31, 2026, the holdover shall be conditional upon KWP 
being compliant with Chapter 343, HRS and the terms of GL 5731, under the terms 
and conditions cited above, which are by this reference incorporated herein and 
further subject to the following: 

a. The standard terms and conditions of the most current holdover of lease form, 
as may be amended from time to time; 

b. Review and approval by the Department of the Attorney General; and 

c. Such other terms and conditions as may be prescribed by the Chairperson to 
best serve the interests of the State. 

4. Add a condition to the holdover agreement that requires KWP (Lessee) to 
completely remove all improvements (at the end of the term or upon earlier 
termination) including, but not limited to, all wind turbine foundations with no 
depth limitation10 and posting a removal bond. Lessee shall pay all costs incurred 
by Lessor to remove said improvements, including any costs to procure a consultant 
to estimate the cost of removal. 

Respectfully Submitted, 

___________________ 
Andrew Tellio, Appraisal and Real Estate Specialist 

And 

________________________ 
Lauren Yasaka, Planner 

APPROVED FOR SUBMITTAL: 

___________________________ 
Dawn N. S. Chang, Chairperson 

10 GL 5731 currently limits removal of wind turbine foundations to two (2) feet below surface level.  
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