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STATE OF HAWALII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

December 13, 2024

Board of Land and Natural Resources
State of Hawaii
Honolulu, Hawaii Maui

Decision Making Regarding the Denial or Approval of a One-Year Holdover of General
Lease No. S-5731, Kaheawa Wind Power, LLC, Lessee, Ukumehame, Lahaina, Wailuku,
Maui, identified as Tax Map Key: (2) 4-8-001: portion of 001

APPLICANT:
Kaheawa Wind Power, LLC.

LEGAL REFERENCE:

Sections 171-40, Hawaii Revised Statutes (HRS), as amended.

LOCATION and AREA:

Portion of Government lands with an area of 200 acres, more or less, situated at
Ukumehame, Lahaina, Wailuku, Maui, identified as Tax Map Key: (2) 4-8-001: portion
of 001, as shown on the map attached as Exhibit A.

ZONING:
State Land Use District: Conservation
County of Maui CZO: Conservation
TRUST LAND STATUS:

Section 5(b) lands of the Hawaii Admission Act
DHHL 30% entitlement lands pursuant to the Hawaii State Constitution: No

CHAPTER 343 - ENVIRONMENTAL ASSESSMENT:

See discussion below.

D-7



BLNR-Holdover Page 2 December 13, 2024
GL-5731

DCCA VERIFICATION:

Place of business registration confirmed:  Yes
Registered business name confirmed: Yes
Applicant in good standing confirmed: Yes

CURRENT USE STATUS AND CHARACTER OF USE:

Encumbered by General Lease No. S-5731 for construction, operation, and maintenance of
a wind farm facility for the generation of electrical power to be sold to an electric utility
company, together with access and electrical transmission line easements.

TERM OF LEASE:

Original term of 20 years, commencing on February 1, 2005 and expiring on January 31,
2025.

CURRENT ANNUAL RENTAL:

$202,500.00 or percentage rent of three and one-half percent (3.5%) of gross revenue, to
the extent such amount exceeds the minimum annual rent in any year.

HOLDOVER LEASE COMMENCEMENT DATE AND TERM:

February 1, 2025 for a term of one-year, expiring January 31, 2026.

HOLDOVER LEASE ANNUAL RENT:

The current annual rent of $202,500 was effective since February 1, 2015. Staff
recommends applying an annual increase of 3% from 2015 to 2025 to derive the annual
rent payable during the requested holdover, i.e. $202,500 x 1.30 =$263,250, say, $263,000,
payable equally on February 1, 2025 and July 1, 2025.

PERFORMANCE BOND:

Continuation of the current performance bond amount at $1,500,000 and add a removal
bond upon determination of removal cost of all improvements.

REMARKS:

General Lease No. S-5731 (GL 5731) was issued to Kaheawa Wind Power, LLC (KWP)
for a term of twenty (20) years, commencing on February 1, 2005. It encumbers 200 acres,

1 In the annual renewal of Revocable Permits, Land Division has been using 3% per annum as an increase for cases
that did not have an appraisal done.
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more or less, and currently has 20 wind turbines producing 30 megawatts of electricity.
On September 25, 2024, KWP requested a holdover of the lease upon the expiration of GL
5731. KWP’s intent is to continue to operate the wind turbines and apply for a new lease
with a term of at least twenty (20) years. KWP is currently negotiating with Hawaiian
Electric to execute a new power purchase agreement (PPA) for the new 20-year term. The
new PPA is to be executed November 15, 2024, or sooner, but the PPA is subject to KWP’s
satisfaction of the land rights requirements of Hawaiian Electric for which KWP requires
the Board of Land and Natural Resources’ (Board) approval.?

To qualify for a holdover of the lease, Lessee must be compliant with Chapter 343 of the
Hawaii Revised Statutes (HRS) and GL 5731.> GL 5731 requires compliance with all
permits including, without limitations, the Habitat Conservation Plan (HCP), the Incidental
Take Licenses (ITL), and the Conservation District Use Permit (CDUP) (the CDUP also
requires, inter alia compliance with the HCP). Noncompliance with the HCP, ITL, or
CDUP constitutes a default under GL 5731.

A. CHAPTER 343, HRS COMPLIANCE

Any action involving the use of State lands triggers a Chapter 343, HRS review and, unless
found exempt, an environmental assessment (EA) or environmental impact statement (EIS)
must be produced by the applicant. The one-year holdover is a use of State land that serves
as a trigger under Chapter 343, HRS.

When evaluating potential environmental impacts, Hawaii Administrative Rules (HAR)
subsection 11-200.1-13(a) requires agencies to evaluate the sum of effects of the proposed
action on environmental quality when considering the significance of potential effects of
an action. Further, HAR 11-200.1-13(b)(9) states, “In determining whether an action may
have a significant effect on the environment, the agency shall consider every phase of a
proposed_action, the expected impact, and the proposed mitigation measures. In most
instances, an action shall be determined to have a significant effect on the environment if
it may:...have a substantial and adverse effect on a rare, threatened, or endangered
species, or its habitat.” (emphasis added)

Staff notes that the applicant is pursuing a new 20-year lease after the holdover period and
has begun their work on an Environmental Impact Statement (EIS). Their EIS preparation
notice was published in the October 23™ edition of The Environmental Notice.

2 The instant submittal shall not be construed as the Land Division or the Board’s intent to consider or approve any
new lease for the use and occupancy of the same State lands for KWP’s operation of a wind farm for the additional
20 years, as contemplated by the PPA. KWP has only submitted an application to the Land Division for a one-year
holdover lease at this time, and therefore, Land Division is only requesting the Board to consider the one-year holdover
lease. If KWP applies for a new 20-year lease for the continued operation of its wind farm, the Land Division (and
likely other Divisions) will return the matter to the Board for consideration of that request as a new matter.

3 HRS 171-36(a)(4) provides the no lease shall be made to any person who is in arrears in the payment of taxes, rents,
or other obligations owed to the State or any county.
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At this time, Staff has concerns that the holdover lease may be considered a phase of a
proposed action (i.e. the proposed new 20-year lease) and could thus be seen as
segmentation pursuant to HAR 11-200.1-10 which states that “4 group of actions proposed
by an agency or an applicant shall be treated as a single action when:

(1) The component actions are phases or increments of a larger total program;
(2) An individual action is as necessary precedent to a larger action;

(3) An individual action represents a commitment to a larger action, or

(4) The actions in question are essentially identical and a single EA or EIS will

adequately address the impacts of each individual action and those of the group
of actions as a whole.

In this case, there is a potential that the holdover lease could be considered as an individual
action that is a necessary precedent to a larger action (the new 20-year lease request).

Also, based on data regarding the amount of take, Staff believes that KWP’s wind farm
operation has had a significant impact on species of concern, including, but not limited to,
néné (Hawaiian goose), ‘ua‘u (Hawaiian petrel), and ‘Ope‘ape‘a (Hawaiian hoary bat).
Accordingly, staff has concerns that approval of a one-year holdover will continue to have
a significant effect on threatened and endangered species and, therefore, requires the
preparation of an EA or EIS.

However, as will be discussed below, KWP is engaged in mitigation efforts which are a
part of their 2006 HCP that was prepared in conjunction with their ITL. Staff notes that
the HCP and ITL are not coterminous with the GL as their expiration dates are in January
2026. Further, KWP is a producer of clean energy.

In the alternative, the Board may find the subject request is exempt from the preparation of
an environmental assessment pursuant to the Exemption List for the Department of Land
and Natural Resources, General Exemption Type 1 that exempts, “Operations, repairs or
maintenance of existing structures, facilities, equipment, or topographical features,
involving negligible or no expansion or change of use beyond that previously existing”,
Part 1, Item 40, “Leases of state land involving negligible or no expansion or change of use
beyond that previously existing.” Staff notes that the significance criteria contained in
HAR 11-200.1-13(b) is not absolute but applies “in most cases”. Therefore, the Board may
legally have the discretion to exempt the holdover, provided there is a justification to do
SO.

In addition, pursuant to HAR 11-200.1-12, “4 proposing agency or applicant may
incorporate information or analysis from a relevant prior exemption notice, final EA, or
accepted EIS into an exemption notice, EA, EISPN, or EIS, for a proposed action whenever
the information or analysis is pertinent and has logical relevancy and bearing to the
proposed action”.

For this project, a Final EIS and Final EA/Finding of No Significant Impact (FONSI) were
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completed. The Board could potentially rely on these prior studies as a basis to exempt the
holdover. However, staff cautions that the Final EIS and Final EA/FONSI were completed
in 1999 and 2004 (the EA specifically analyzes only visual impacts), respectively, and their
age may potentially render the studies stale. Staff notes the Department has consistently
gone on record stating that EIS and EA over 10-years-old are potentially outdated and
studies, such as those for biological resources, should be updated accordingly. The 1999
Final EIS is  publicly available and can be found online at:
https://files.hawaii.gov/dbedt/erp/EA EIS Library/1999-10-08-MA-FEIS-Kaheawa-
Pastures-20mw-Windfarm.pdf  and the 2004 Final EA found at
https://files.hawaii.gov/dbedt/erp/EA_EIS_Library/2004-11-23-MA-FEA-Kaheawa-
Pastures-Wind-Energy.pdf.

Additionally, staff notes, the Final EIS and subsequent EA did not study the project as it
currently exists. The KWP project relies on a Final EIS that was prepared for Zond Pacific
that was published on October 8, 1999. This EIS proposed the installation of 27, Zond Z-
48 turbines, each producing 750 Kilowatts, for a total output of 20 Megawatts (MW). The
Z-48 turbines have a lattice tower height of 50 meters and a rotor diameter of 48 meters,
resulting in a total height of 74 meters. In comparison, KWP utilizes 20 GE turbines, each
producing 1.5 MW, for a total output of 30 MW. The GE turbine has a tower height of 55
meters and a rotor diameter of 70.5 meters, resulting in a total height of approximately 90
meters. As the GE turbine is 16 meters taller than Z-48 turbine, KWP was required to
prepare an EA analyzing only the visual impacts of its proposed facility as part of their
Conservation District Use Application (CDUA) process. KWP’s Final EA/FONSI was
published on November 23, 2004.

Moreso, the studies in the Final EIS, regarding avifauna and mammalian resources, were
widely based on scientific assumptions some of which were determined through the
monitoring of downed bird numbers from static meteorological towers at the project site
and data from windfarm projects around the continental US and Europe. Given that over
20 years has passed, there is now empirical data available for this specific windfarm project
at this specific site. The impacts and mitigation measures that were originally
contemplated in the Final EIS could be found considerably different from the situation
today. This difference is reflected in the 2006 HCP and ITL and subsequent amendments.
For example, in the 1999 Final EIS, it concluded that the ‘Ope‘ape‘a occurs infrequently
and in very low numbers and therefore the risk to bats is considered low and no mitigation
measures are required. However, 7 years later, the 2006 HCP and ITL considers the take
and mitigation of 20 bats (1 per year). Then, 10 years later in 2016, the ITL had to be
amended to increase the bat take to 50 bats (3 to 5 per year). Staff also notes that the ITL
was amended in 2012 to increase the take limits of the ‘ua‘u and the a‘o (Newells’
Shearwater) from 25 to 38 and from 4 to 8, respectively.

Finally, as discussed below, staff has concerns whether the mitigation efforts both already
conducted and planned for the holdover period, as it pertains to the nén€, will be sufficient
to offset the significant impacts to the threatened and endangered species caused by the
project.


https://files.hawaii.gov/dbedt/erp/EA_EIS_Library/2004-11-23-MA-FEA-Kaheawa
https://files.hawaii.gov/dbedt/erp/EA
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Ultimately, while staff recognizes that the Board has the discretion to exempt the holdover,
staff believes that there may not be sufficient justification to do so in light of the facts and
information available. If the Board does not exempt the holdover, then its only option is
to deny the holdover as there is not enough time to complete an EA or EIS prior to the
expiration of the lease.

B. HCP/ITL*

Federal and state law prohibits the “take” or kill of threatened or endangered species.
Penalties are both criminal and civil for the take of threatened or endangered species. When
development projects or land management activities cannot avoid take of endangered or
threatened species, the landowner may seek an ITL from the Department if such take is
incidental to an otherwise lawful activity. In this case, the wind farm is considered to be a
lawful activity, thus allowing KWP to apply for an ITL, which must be accompanied by a
HCP that meets the requirements in HRS Chapter 195D, including incidental take measures
for minimization, mitigation, monitoring, and provide for a net recovery benefit to the
affected species.

The current HCP and ITL for KWP were approved by the Board in 2006 and are scheduled
to expire in January 2026. The HCP and ITL, as well as the subsequent amendments are
publicly available at: https://dInr.hawaii.gov/wildlife/hcp/approved-hcps/, listed as the first
entity under “Wind Energy Facilities and Structures.”

KWP’s annual reports to the Endangered Species Recovery Committee are also available
at the same link.

KWP has begun working with DOFAW on either amending or renewing the HCP and ITL
for any future project that goes beyond January 2026. It should be noted that KWP cannot
operate without holding a valid ITL and HCP.

Staff notes that the HCP and ITL contemplate that mitigation for the incidental take of
endangered or threatened species should occur, at the very least, concurrently with the
taking. That means that the mitigation credit should always be equal to, or higher than the
take number, so as to minimize the negative effects on the species, but many permittees
have difficulty with keeping up mitigation credits on par with the take estimate.

1. Néné Mitigation

The 2006 HCP and ITL allows for the take and mitigation of 60 néné. The mitigation
requirement under the HCP is one credit for every take or kill and mitigation is expected
to occur prior to or on par with take. To date, there have been 37 néng fatalities (i.e. direct
take), but the cumulative take is estimated at 55 néné. Staff notes that the cumulative take

4 The decision to approve, disapprove, or modify a proposed HCP and ITL, and the decision to find a default under
an existing HCP and ITL are discretionary decisions of the BLNR. The HCP and ITL are not considered entitlements.


https://dlnr.hawaii.gov/wildlife/hcp/approved-hcps
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is based on an equation that takes into account néné fatalities that could not be accounted
for (i.e. bodies not found) and the reproductive potential that is lost when a néné is killed
in addition to the known fatalities.

Staff notes that as of April 5, 2024, KWP had only 22.6 credits (see April 4, 2024 letter
attached as Exhibit B). Since April 5, 2024, KWP has diligently worked with DOFAW to
raise their néné mitigation credits through creative solutions and the funding of néné
propagation work. As of October 2024, KWP has approximately 45 credits and needs to
complete approximately 10 more credits to mitigate their current cumulative take of 55.
Nevertheless, per the HCP, KWP needs a total of 60 mitigation credits prior to the
expiration of their HCP and ITL in January 2026 in addition to an additional 5 credits to
mitigate lost productivity due to delayed mitigation.

Staff notes that while KWP is behind on their mitigation obligations DOFAW has
confirmed that this is not uncommon and KWP has not breached its HCP.°

2. A‘o (Newell’s Shearwater) and ‘Ua ‘u (Hawaiian Petrel) Mitigation

As stated earlier, the 2006 HCP and ITL allowed for the take and mitigation of 25 a‘o and
4 “va‘u. The ITL was amended in 2012 to allow for the take and mitigation of 38 a‘o and
8‘ua‘u. To date, KWP has taken no ‘a‘o.

KWP’s mitigation for the potential take of ‘a‘o included funding surveys for potential
mitigation sites on east Maui and the construction of the Makamaka‘ole Seabird Enclosure
which was constructed in 2013.

The Makamaka‘ole Seabird Enclosure is located in a Natural Area Reserve (NAR) and
required extensive inter-departmental coordination to obtain the approvals for its
construction and maintenance.

It should be noted that KWP had allowed the fence to fall into disrepair and had stopped
paying its contractor to manage the enclosure. However, on September 18, 2024, a
memorandum of agreement (MOA) was executed by Chairperson Chang and KWP which
requires KWP and Kaheawa Wind Power II, LLC to provide $750,000.00 in funding for
the Makamaka‘ole seabird enclosure to be rebuilt. The MOA is attached as Exhibit B. On
October 29, 2024 DOFAW confirmed a check for the full amount has been received.

In addition to the construction of the enclosure, KWP’s mitigation activities have included
predator monitoring and trapping, artificial burrow checks and monitoring, seabird social
attraction using decoys and sound systems, and maintenance of vegetation and the
enclosure. According to DOFAW, KWP has completed its mitigation credits for the ‘a‘o.

5 This equation to determine the cumulative take is applicable to all other species covered under the HCP/ITL.

6 Only the Board is vested with the authority to find a breach of the HCP under specific statutory criteria pursuant to
HRS § 195D-21(d). To date, the Board has not made such a determination.
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To date, KWP has a direct take of 8 ‘ua‘u and a cumulative take of approximately 23 ‘ua‘u.
KWP’s mitigation for the take of ‘ua‘u included funding breeding protection efforts on
Lana‘i. It is anticipated that DOFAW will be issuing a letter sometime in the near future
confirming that mitigation for the ‘ua‘u has been completed.

Staff requests DOFAW keep the Board informed of its progress on the design, planning,
and construction of the Makamaka“‘ole Seabird Enclosure, KWP’s take of endangered and
threatened species, and its mitigation efforts. Staff will continue to consult with DOFAW
on these matters as, if the Board approves the requested one-year holdover and upon
expiration of said holdover, the terms of the HCP, ITL, CDUP, existing lease, and HRS
171-36(a)(4) will prohibit the issuance of a new lease to KWP if it is not in compliance
with the HCP, ITL, or CDUP requirements at that time.

3. ‘Ope‘ape‘a (Hawaiian Hoary Bat) Mitigation

As stated earlier, the 2006 HCP and ITL allowed for the take and mitigation of 20 bats and
in 2016 the ITL was amended to increase the take to 50 bats (3 to 5 per year). To date,
KWP has a direct take of 13 “Ope‘ape‘a and a cumulative take of approximately 32.

KWP’s mitigation for the take of ‘Ope‘ape‘a is complete and included funding ecological
research on East Maui for $750,000. The research was published in 2023 and is available
online at https://peerj.com/articles/14365/.

As a voluntary measure, KWP has also conducted acoustic monitoring for bat activity at
the project since 2008. KWP has been providing the acoustic monitoring information to
the Endangered Species Recovery Meeting at their annual review of KWP’s HCP.

C. Assignment of Lease

GL 5731 states that a fifty-one (51) percent sale or transfer of ownership interest of this
lease (and/or change in ownership interest of the ownership chain) triggers the assignment
of lease provision, which requires prior Board consent, and the Board may assess a
premium based on the assignment of lease premium analysis that is attached as Exhibit B
to the lease. GL 5731 is attached as Exhibit C.

In this case, KWP’s upstream ownership has changed twice.” Staff considered taking this
matter to the Board as staff believes that the Board has a public trust duty to recognize and

7 The consideration paid for the sale and assignment of the upstream owners’ interest in KWP were in the several
hundred million dollar range each. Based on the information provided by KWP and the assignment premium policy
and formula attached as an exhibit to the KWP lease, staff had preliminarily estimated the Board could assess a
premium (a discretionary decision, not a mandatory requirement) in the amount of several million dollars which would
have been public trust revenues to the State with OHA receiving a portion. However, because a determination has
been made finding no assignment occurred under the four corners of the Lease, staff is not recommending the Board
consent, or assess a premium for the assignment and sale of the upstream owners’ interest in KWP.
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evaluate the ownership transfers of KWP to determine if an assignment premium is
applicable. In the Pohakuloa and Mauna Kea cases, the Supreme Court found the Board
has a fiduciary duty over ceded lands in the Conservation District and, as a result, converted
what otherwise would be a landlord’s reserved right in a lease (e.g. right to inspect the
leased premises) into an obligation under the public trust doctrine. The KWP lands are
ceded lands in a Conservation District. As such, staff believes the Department and Board
have a duty to recognize and evaluate the fiscal impacts to public trust beneficiaries.®
Ultimately, the Attorney General reviewed the lease and opined that the four corners of the
document do not support an assignment premium analysis as no assignment has occurred.’

Staff consulted with DOFAW and OCCL for this submittal. The subject lease is in
compliance pertaining to rent, insurance, and performance bond. Other than the issues
raised above regarding a possible transfer without Board consent and HRS 343, Staff has
no objections to the request.

ACTIONS: That the Board:

1. Deny a one-year holdover of General Lease No. S-5731 for the period of February
1, 2025 to January 31, 2026.

OR

a. Declare, after considering the potential effects of the proposed disposition as
provided by Chapter 343, HRS, and Chapter 11-200.1, HAR, this project will
probably have minimal or no significant effect on the environment and is
therefore exempt from the preparation of an environmental assessment.

OR

b. Declare that the project may have a significant impact on the environment, but
that by incorporating the information in the previously accepted Final EIS, Final
EA/FONSI, and HCP documents, that the Board is sufficiently informed on the
environmental impacts of the one-year holdover and that the impacts on the
environment are the same as disclosed in the previous documents and can
therefore be considered exempt from the preparation of a new EA or EIS.

8 Recipients of the State’s share of the sales proceeds would be DLNR and OHA.

9 Although a decision to assess (or not assess) a premium for the assignment of a lease is typically a discretionary
decision of the Land Board, in this peculiar instance the Attorney General has determined the decision to determine
whether an assignment occurred is a legal question for the Department of the Attorney General. Staff notes that there
have been prior instances where the sale or transfer occurred in the upstream owners of the lessee (e.g., InSite and
Puna Geothermal), and the staff recommended and the Board consented to the assignment of the leases but no premium
was assessed due to the: (i) premium policy and formula were not attached to or incorporated into the lease; or (1)
calculations following the formula did not warrant the State sharing in the sales proceeds.
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Grant KWP a one-year holdover of General Lease No. S-5731 for the period of
February 1, 2025 to January 31, 2026, the holdover shall be conditional upon KWP
being compliant with Chapter 343, HRS and the terms of GL 5731, under the terms
and conditions cited above, which are by this reference incorporated herein and
further subject to the following:

a. The standard terms and conditions of the most current holdover of lease form,
as may be amended from time to time;

b. Review and approval by the Department of the Attorney General; and

c. Such other terms and conditions as may be prescribed by the Chairperson to
best serve the interests of the State.

Add a condition to the holdover agreement that requires KWP (Lessee) to
completely remove all improvements (at the end of the term or upon earlier
termination) including, but not limited to, all wind turbine foundations with no
depth limitation!® and posting a removal bond. Lessee shall pay all costs incurred
by Lessor to remove said improvements, including any costs to procure a consultant
to estimate the cost of removal.

Respectfully Submitted,
as Zi

Andrew Tellio, Appraisal and Real Estate Specialist

And
LY

Lauren Yasaka, Planner

APPROVED FOR SUBMITTAL:

Dawn N. S. Chang, Chairperson

10 GL 5731 currently limits removal of wind turbine foundations to two (2) feet below surface level.






MEMORANDUM OF AGREEMENT
BETWEEN

THE STATE OF HAWAIIL, DEPARTMENT OF LAND AND
NATURAL RESORUCES, DIVISION OF FORESTRY AND WILDLIFE

AND

KAHEAWA WIND POWER, LLC,
KAHEAWA WIND POWER 11, LLC, AND
KAHUKU WIND POWER, LLC

REGARDING
MAKAMAKA‘OLE SEABIRD ENCLOSURE

This Memorandum of Agreement (“Agreement”) is effective this 18 day of September, 2024
(“Effective Date™) by and between the State of Hawai‘i, Department of Land and Natural
Resources (“DLNR”), Division of Forestry and Wildlife (“DOFAW™), whose mailing address is
1151 Punchbowl Street, Honolulu, Hawai‘i 96813, and Kaheawa Wind Power, LLC (“KWP”),
Kaheawa Wind Power II, LLC (“KWP II"”"), and Kahuku Wind Power, LLC (“Kahuku’), whose
mailing addresses are ¢/o TerraForm Power, 200 Liberty Street, 14th floor, New York, New York
10281 (DOFAW, KWP, KWP II, and Kahuku collectively referred to herein as the “Parties” and
each individually as a “Party”), regarding the Makamaka‘ole Seabird Enclosure, which is located
in the West Maui Forest Reserve and Kahakuloa Natural Area Reserve at Tax Map Keys (2) 3-1-
006:001 and 3-1-006:003 (“Makamaka‘ole Seabird Enclosure™).

KWP, KWP II, and Kahuku are Delaware-incorporated limited liability companies. KWP and
KWP II operate wind power projects in Wailuku, Maui, Hawai‘i. Kahuku operates a wind power
project in Kahuku, O‘ahu, Hawai‘i.

PURPOSE
This Agreement sets forth the terms and understanding between the Parties regarding the repair,
services, and maintenance of the Makamaka‘ole Seabird Enclosure. This Agreement is intended

to clarify the terms of the Habitat Conservation Plans (HCPs), Incidental Take Licenses (ITLs),
and Implementing Agreements (IAs) for each of KWP, KWP II, and Kahuku.

This Agreement is designed to detail the specifics of the working relationship between the Parties
to the mutual benefit of the Parties, the communities they serve, and Hawai‘i’s rare species at

Makamaka‘ole Seabird Enclosure.
Exhibit B



KWP’s HCP is dated January 2006 (the “KWP HCP”) and was approved by the State of
Hawai‘i’s Board of Land and Natural Resources (the “Board”) on January 13, 2006. KWP,
DOFAW, and the United States Fish and Wildlife Service (“USFWS”) entered into an
implementation agreement, dated January 26, 2006 and amended February 26, 2006 (the “KWP
IA”), for the implementation of the KWP HCP at KWP’s wind power project. Pursuant to the
Board’s approval and the issuance of a federal permit, DOFAW issued KWP “ITL-08" on
January 30, 2006. “ITL-08" was amended in 2012 to amend the take limits for Hawaiian petrel
and Newell’s shearwater and amended in 2016 to amend the take limits for Hawaiian hoary bat
(as amended, the “KWP ITL”). The KWP ITL has a 20-year term from its issuance on January
30, 2006. The KWP ITL expires on January 30, 2026.

KWP II's HCP is dated December 2011 (SWCA, 2011) and was amended in October 2019
(SWCA, 2019) (as amended, the “KWP Il HCP”). The Board approved the KWP Il HCP on
November 11, 2011, and approved the amendments on November 8, 2019. KWP II, DOFAW,
and USFWS entered into an implementation agreement, dated December 28, 2011 (the “KWP II
IA”), for the implementation of the KWP II HCP at KWP II’s wind project. Pursuant to the
Board’s approval and the issuance of a federal permit, DOFAW issued KWP II “ITL-15" on
January 5, 2012. “ITL-15" was amended in 2014 and 2019 to add level of take tiers for the
Hawaiian goose and Hawaiian Hoary Bat (as amended, the “KWP II ITL”). The KWP II ITL has
a 20-year term from its issuance on January 5, 2012. The KWP II ITL expires on January 5,
2032.

Kahuku’s HCP is dated March 2010 (SWCA, 2010) (the “Kahuku HCP” and, together with the
KWP HCP and KWP II HCP, the “HCPs”). The Board approved Kahuku’s HCP on March 11,
2010. Kahuku, DOFAW, and USFWS entered into an implementation agreement, dated June 7,
2010 (the “Kahuku IA” and, together with the KWP IA and the KWP II 1A, the “IAs™), for the
implementation of the Kahuku HCP at Kahuku’s wind project. Pursuant to the Board’s approval
and the issuance of a federal permit, DOFAW issued Kahuku “ITL=10" on June 7, 2010 (the
“Kahuku ITL” and, together with the KWP ITL and KWP II ITL, the “ITLs™). The Kahuku ITL
has a 20-year term from its issuance on June 7, 2010. The Kahuku ITL expires on June 7, 2030.

This Agreement incorporates by reference each of the HCPs, ITLs, and IAs.

For purposes of this Agreement, “Covered Seabird Species” means the Hawaiian petrel

(Pterodroma sandwichensis) and Newell’s shearwater (Puffinus auricularis newelli). Other

terms as used in this Agreement will have the same meanings set forth in the HCPs, ITLs, and

IAs, as well as any terms specifically defined in regulations adopted by the DLNR.
RECITALS

WHEREAS, the HCPs contemplate proposed mitigation measures for the Covered Seabird
Species that are expected to more than offset the anticipated take by the wind projects and



contribute to recovery of the species (KWP HCP at 40-43, 58-60; KWP II HCP at 65-72, 87-88;
Kahuku HCP at 75);

WHEREAS, the HCPs provide that the mitigation measures for the Covered Seabird Species
include the management and protection of colonies of the Covered Seabird Species by fencing to
exclude predators and ungulates, trapping and removal of predator and ungulate, facilitating
social attraction, and other similar measures in West Maui, with the preferred mitigation site
being Makamaka‘ole, West Maui (KWP HCP at 58-61; KWP II HCP at 94-95, 111; Kahuku HCP
at 82);

WHEREAS, KWP and KWP II finished construction of two predator-proof fences to establish
two enclosures (together, the “Makamaka‘ole Seabird Enclosure™) on September 5, 2013 and
removed all mongooses from within the Makamaka‘ole Seabird Enclosure as of January 24,
2014;

WHEREAS, KWP, KWP II, and Kahuku contemplated pooling resources and were partners in
developing a comprehensive plan for management and protection activities at the Makamaka“‘ole
Seabird Enclosure (Kahuku HCP at 82);

WHEREAS, KWP and KWP II entered into contractual relationships with multiple entities
during the course of work at Makamaka‘ole Seabird Enclosure, most recently with Maui Nui

Seabird Recovery Project (“MNSRP?), to perform its management and protection activities at
Makamaka‘ole Seabird Enclosure from May 1, 2020 through January 31, 2023;

WHEREAS, KWP and KWP II'’s respective contractors were responsible for the performance of
regular fence checks and maintenance, and no breaches of the fence by mongooses were
documented between January 2014 and January 2023 when the fence check and maintenance
contracts were in place;

WHEREAS, Kahuku’s HCP provides an outline for “Makamaka‘ole Seabird Mitigation and
Management Plan with KWP and KWP I1” (Kahuku HCP Appendix 14), where the
Makamaka‘ole Seabird Enclosure was only one potential option for Kahuku’s mitigation
obligations (Kahuku HCP at 82-86);

WHEREAS, Kahuku’s HCP contemplates that “if mitigation efforts at another seabird colony are
identified as a greater need or having a greater potential benefit, priority will be given to other
colonies on East Maui, West Maui or Kaua‘i or in other areas as determined by DLNR and

USFWS” (Kahuku HCP at 83);

WHEREAS, Kahuku’s HCP contemplates Kahuku, KWP, and KWP II’s continued social
attraction, inspections of the fences and bait boxes, inspections for predators, and expenditure of
funds through 2030 (Kahuku HCP Appendix 14);



WHEREAS, KWP and KWP II bear fiscal responsibility for the maintenance and management of
Makamaka‘ole Seabird Enclosure, including that required conservation efforts are funded in full;

WHEREAS, Kahuku did not implement or fund mitigation at the Makamaka‘ole Seabird
Enclosure, and instead funded both (a) the Kaua‘i Endangered Seabird Recovery Project
(KESRP) to conduct surveys for seabird nesting colonies and (b) funded DOFAW to conduct a
barn owl predator control project on Kaua‘i (see Kahuku FY2017 annual report), which fully
mitigated for Kahuku’s permitted take of the Covered Seabird Species;

WHEREAS, KWP, KWP II, and Kahuku each warranted that it “has, and will expend, such
funds as may be necessary to fulfill its obligations under [its respective] HCP” (KWP IA at §;
KWP II IA at 8; Kahuku IA at 8);

WHEREAS, KWP, KWP II, and Kahuku’s costs of the HCP are to be provided as an annual
operating expense paid pari passu with other operating expenditures (e.g., operation and
maintenance costs, insurance, payroll, lease payments to the State of Hawai‘i, audit costs, and

agency fee costs) and ahead of both debt service to lenders and dividends to equity investors
(KWP HCP at 75; KWP Il HCP at 139; Kahuku HCP at 100);

WHEREAS, Kahuku’s HCP provides a $2.74 million overall expenditure limit for HCP
mitigation measures (Kahuku HCP at 85), which limit Kahuku has exceeded and will continue to
exceed;

WHEREAS, KWP’s HCP and IA provides a $3.76 million maximum Guaranty Agreement
amount for mitigation and monitoring over the life of the project (KWP HCP at Appendix 12;
KWPIA at 4.1.1(e)), which limit KWP has exceeded and will continue to exceed;

WHEREAS, KWP exceeded its maximum mitigation and monitoring spend by more than
$700,000 through 2023, has continued to spend on mitigation and monitoring in 2024, and has
committed to spending into the future, further surpassing its obligation set forth in the [A;

WHEREAS, KWP II's HCP provides that in relation to the first tier of mitigation efforts that
“budgeted amounts are estimates and are not necessarily fixed” and “KWP II will provide the

required conservation measures in full, even if the actual costs are greater than anticipated”
(KWP IT HCP at 105);

WHEREAS, KWP II's HCP contemplates KWP II’s inspections of the predator-proof fence,
trapping of predators, assurance of social attraction playbacks and decoys continuing, monitoring
and maintenance of bait boxes, and the expenditure of funds at Makamaka‘ole Seabird Enclosure
through 2031 and that such activities are to be performed by KWP II (KWP IT HCP, Appendix
11);



WHEREAS, KWP II’'s HCP contemplates KWP II’s length of commitment to mitigation at the
Makamaka’ole Seabird Enclosure, stating that such “duration [would] be determined based on
results” (KWP I HCP, Appendix 19);

WHEREAS, in December 2022, KWP and KWP II were provided with credit letters from
DOFAW and USFWS, indicating they had met their mitigation obligations under the HCPs for
the Newell’s shearwater;

WHEREAS, KWP and KWP II mistakenly believed, and communicated with DOFAW Staff via
email correspondence, meetings, phone calls, and reports between June 2022 and January 2023
regarding their misunderstanding, that upon reaching their mitigation obligations for the
Newell’s shearwater, KWP and KWP II would be relieved of all responsibilities and duties to the
Makamaka‘ole Seabird Enclosureand sought to transfer management responsibilities to DOFAW
upon receiving credit letters in December 2022;

WHEREAS, KWP’s HCP, KWP II's HCP, and Kahuku’s HCP do not contemplate any transfer of
management responsibilities to any entity upon completion of mitigation obligations;

WHEREAS, KWP and KWP II ceased all management activities at Makamaka“‘ole Seabird
Enclosure on January 31, 2023 and their contractual relationship with MNSRP expired;

WHEREAS, in March 2023, DOFAW conducted an inspection of the Makamaka‘ole Seabird
Enclosure and found the predator-proof fence to be in a dilapidated condition, and subsequently,
there was an incursion of predators into the seabird colony that resulted in the lethal take of two
(2) Newell’s shearwaters in April and May 2023;

WHEREAS, based on its experience with predator-proof fences, DOFAW concluded that the
condition of the fence could not have occurred in the months that KWP and KWP II had been
absent from the site;

WHEREAS, DOFAW concluded that $700,000 will repair the extent of the damaged predator-
proof fence that can be attributed to KWP and KWP II’s inaction, but the actual cost to replace
the predator-proof fence with a different design and size (Exhibit 1) is much higher and DOFAW
is seeking other sources of financing to fully replace the remainder of the fence and expand the
fenced area;

WHEREAS, DOFAW requested $750,000 from KWP and KWP II, including $700,000 to cover
costs of repair and $50,000 to temporarily stabilize the enclosure in the interim before fence
replacement;

WHEREAS, KWP I and KWP II agree to provide DOFAW with $750,000, which includes
approximately $50,000 for stabilization efforts at the Makamaka’ole Seabird Enclosure, and



$700,000 towards replacement of the fence as outlined in the scope of work (Exhibit 1), with
DOFAW and other partners providing the remaining $1,050,000 and any other costs incurred;

WHEREAS, DOFAW communicated to KWP and KWP II that their Makamaka‘ole Seabird
Enclosure should continue and KWP and KWP II desire to move forward with such
responsibilities;

WHEREAS, KWP and KWP II acknowledge that their HCP-contemplated management
responsibilities at the Makamaka“‘ole Seabird Enclosure must continue through the end of each
project’s life-term, unless each entity seeks to amend their respective HCPs, and now seek to
resume their management responsibilities at the Makamaka‘ole Seabird Enclosure;

WHEREAS, the predator-proof fence at the Makamaka‘ole Seabird Enclosure is intended to and
must be completely predator-proof for this mitigation site to effectively function;

WHEREAS, the Parties wish to enter into this Agreement to clarify the rights and responsibilities
of each Party under the applicable HCPs, ITL and 1As, and acknowledge that this MOA does not
amend any of the applicable HCPs, ITLs, and IAs;

WHEREAS, Kahuku completed its mitigation obligations for Covered Seabird Species through
other options set forth in its HCP and has no further commitments to the Makamaka’ole Seabird
Enclosure;

WHEREAS, DOFAW and its conservation partners plan to continue on-going conservation
efforts concurrently to KWP and KWP II’s activities at Makamaka‘ole Seabird Enclosure;

WHEREAS, the Parties deem it mutually advantageous and desirable to cooperate and agree to
the following provisions:

I KWP and KWP II Responsibilities.

KWP and KWP II agree to:

a. Remit a one-time aggregate payment of Seven Hundred Fifty Thousand dollars
($750,000) to DOFAW for interim fence stabilization and replacement at
Makamaka‘ole Seabird Enclosure, to be conducted in accordance with the Scope
of Work (Exhibit 1);

b. Except for the fence repair and re-stabilization, which is addressed in Part II
below, resume each entity’s respective responsibilities to the Makamaka‘ole
Seabird Enclosure pursuant to the HCPs, which may be performed by an
appropriate contractor, as soon as reasonably practicable:

i. KWP and KWP II are mutually responsible for:
1. Inspections of the fence;
2. Predator monitoring within the fence; and

6



3. Bait boxes;
ii. KWPII shall continue social attraction of the Covered Seabird Species as
needed;
For purposes of this Agreement, “inspections of the fence” means and includes,
but is not limited to:

i. At each visit to the site, the fence will be inspected for holes, deterioration,
rust, or other defects, regardless of whether KWP and KWP II believe the
defect(s) affect the effectiveness of the fence;

ii. Every inspection will be documented with dates, times, personnel present,
and photographs of any observed defect; and
iii. Any holes, deterioration, rust, and other defects impacting the fence’s
ability to deter predators observed during an inspection must be corrected
within thirty (30) days of the inspection, either by KWP and KWP II or by
providing DOFAW or MNSRP with adequate funding for materials and
labor for repairing such defects in the fence.
. For purposes of this Agreement, “predator monitoring” means and includes, but is
not limited to:

i. Tracking tunnels to monitor for rodent and mongooses to be run on a
quarterly-basis (tracking tunnels for this Agreement are the same as
tracking tunnels utilized in the Kahuku HCP at Hamakua Marsh, see
Kahuku HCP at Appendix 11, page 5);

For purposes of this Agreement, “bait boxes” means and includes:

i. Bait stations used to control rats and mongooses;

ii. Coordinating with DOFAW and MNSRP to determine the best actions for
the bait boxes in conjunction with the rodent contraceptive trials;

iii. Deploying the “bait boxes” year-round following protocols set forth by the
Hawai‘i Department of Agriculture;

iv. Bait boxes will be checked and replenished as necessary;

v. All bait take documented;

For purposes of this Agreement, “social attraction” means and includes, but is not
limited to:

i. Playbacks of the Covered Seabird Species calls playing at the appropriate
time from the enclosures;

ii. Decoys of the Covered Seabird Species placed at appropriate places
throughout the enclosures;
Continue to perform regular site visits (including through the engagement of a
contractor) to fully perform KWP and KWP II’s obligations under this
Agreement;
. Continue each entities’ obligations at Makamaka“‘ole Seabird Enclosure through
the life-term of each project (KWP: 2026; KWP II: 2032);
Obtain all State-required permits necessary to do the activities outlined in this
Agreement;



II.

Respect all other on-going conservation efforts occurring at Makamaka“ole
Seabird Enclosure or in its near vicinity, including but not limited to the activities
discussed in MNSRP’s Ongoing Activities (Exhibit 2);

Seek HCP amendment if any entity seeks to withdraw from its obligations at
Makamaka‘ole Seabird Enclosure;

Submit periodic reports including quarterly and annual reports, describing
activities and results of the programs at Makamaka‘ole Seabird Enclosure to
DOFAW and the Endangered Species Recovery Committee, as necessary (KWP
[Aat5; KWPIIIA at 5).

. Work in good faith with DOFAW, and any contractors, on determining

responsibilities under the scope of work within the existing and/or expanded
enclosure area(s) with regards to HCP obligations compared to other DOFAW
initiatives.

DLNR Responsibilities.

DOFAW agrees to:

a.

Accept KWP and KWP II'’s payment of Seven Hundred Fifty Thousand dollars
($750,000) to be applied to perform the Scope of Work (Exhibit 1) on the
Makamaka‘ole Seabird Enclosure fence;
Utilize the Seven Hundred Fifty Thousand dollars ($750,000) to:
i. Provide materials for the repair and re-stabilization of the fence until it is
complete;
ii. Utilize DOFAW’s Native Ecosystems Protection and Management
Program (NEPM) to rebuild and realign the fence; and
iii. Oversee construction of the fence repair and re-stabilization;
iv. Provide KWP and KWP II a report of how funding was allocated and
spent, including timing of activities.
Utilize other funding sources to fully fund and complete the full replacement of
the fences at Makamaka‘ole Seabird Enclosure that results in a larger fence line
and enclosure area, including but not limited to fencing, labor, culverts, additional
traps, predator eradication from new areas, and removal of the existing fence;
Utilize other funding sources to manage any aspects of the Makamaka‘ole Seabird
Enclosure outside the scope of the KWP I or KWP II HCP, including maintenance
and management of new sections of fence and new areas within the expanded
enclosure;
Continue to utilize DOFAW NEPM and other conservation partners to complete
other ongoing maintenance and repair to the fence;
Timely process applications for permits that authorize KWP and KWP II or its
contractor entry into the Natural Area Reserve and Forest Reserve to conduct the
activities outlined in this Agreement or are otherwise required to effectuate this
Agreement;
Decline to pursue penalties against KWP and KWP II for the lethal take of the two
(2) Newell’s shearwaters, that occurred since January 31, 2023 when KWP and
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KWP II ceased management of the Makamaka’ole Seabird Enclosure, that were
not covered by the HCPs and ITLs;

h. Timely provide KWP and KWP II with updated credit letters for the Covered
Seabird Species and work with KWP and KWP II to determine the appropriate
balance of mitigation credit allocation between them on an annual basis;

i. DOFAW reserves the right to adjust the credits for Newell’s shearwater for
KWP and KWP II to account for the two (2) Newell’s shearwater fatalities
described in Section II above.

1. Keep KWP and KWP II'’s designated person of contact informed of conservation
activities being implemented by DOFAW’s conservation partners at
Makamaka‘ole Seabird Enclosure to reduce the likelihood of any accidental
damage or harm to the conservation activities.

j. Work in good faith with KWP I and KWP II, and any contractors, on determining
responsibilities under the scope of work within the existing and/or expanded
enclosure area(s) with regards to HCP obligations compared to other DOFAW
initiatives.

THE PARTIES FURTHER AGREE THAT:

1. Term. This Agreement will remain in effect throughout the current terms of the projects
operated by KWP and KWP II or until KWP and KWP II successfully amend their
respective HCPs to relieve them of the above-listed obligations, whichever is earlier.

2. Force Majeure. Neither Party will be liable for any delay in performance caused by
force majeure or circumstances beyond the reasonable control of the Party affected
including, but not limited to, acts of God, fire, flood, substantial snowstorm or other
weather condition, or of a public enemy, acts of the Government in either its sovereign
or contractual capacity, war, terrorism, embargo, any United States or foreign
government regulation, direction or request, accident, disease, pandemic or epidemic,
mass health issues, quarantine restrictions, strike or other labor difficulties, dispute or
labor trouble, civil unrest, freight embargoes, natural disasters, or any failure, disruption
or delay of any transportation, utilities, power, equipment or communications system,
critical electronic systems, acts of terrorism, mass shootings, other emergencies that
disrupt a Party’s operations, or any other or similar cause beyond that Party’s reasonable
control.

The Party which is so prevented from performing shall give prompt notice to the other
Party of the occurrence of such event of force majeure, the expected duration of such
condition and the steps which it is taking to correct such condition. This Agreement may
be terminated by either Party by written notice upon the occurrence of such event of
force majeure which results in a delay of performance hereunder exceeding thirty (30)
days.

3. Status of Parties. Each Party to this Agreement is an independent of each other; under no
circumstances should any employees of one Party be deemed employees of the other
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10.

Party for any purpose. This Agreement does not create a partnership, joint venture, or
agency relationship between the Parties of any kind or nature. This Agreement does not
create any fiduciary or other obligation between the Parties, except for those obligations
expressly and specifically set forth herein. Neither Party shall have any right, power, or
authority under this Agreement to act as a legal representative of the other Party, and
neither Party shall have any power to obligate or bind the other or to make any
representations, express or implied, on behalf of or in the name of the other in any
manner or for any purpose whatsoever contrary to the provisions of this Agreement.
Each Party acknowledges that the relationship of the Parties hereunder is non-exclusive.

Trademarks. No Party to this Agreement will use any names, service marks,
trademarks, trade names, logos or other identifying names, domain names or
identifying marks of the other Party in any sales promotion work or advertising, press
release or any form of publicity, without written permission from the Party that owns
the marks. Any permitted use of a Party’s marks must comply with the owning Party’s
requirements, including but not limited to using the “®” indication of a registered
trademark.

Compliance with Laws. Each Party to this Agreement will comply with all
applicable state and federal laws, rules, regulations, and executive orders governing
equal employment opportunity, immigration, and nondiscrimination, including the
Americans with Disabilities Act.

Severability. If any provision of this Agreement shall for any reason be found
invalid, illegal, unenforceable or in conflict with any valid controlling law, such
provision shall be separated from this Agreement. This Agreement shall be
interpreted and construed as if the provision held invalid, illegal, unenforceable, or
the conflict had never been contained herein. Such invalidity, illegality,
unenforceability, or conflict shall not affect any other provision.

Modification. Any modification or amendment of this Agreement or any scope of
activity hereunder will be effective only if made in writing and signed by an authorized
signatory of each Party.

Entire Agreement. This Agreement contains the entire understanding between the Parties
concerning the subject matter of this Agreement and supersedes any and all prior
understandings, agreements, representations, and warranties, express or implied, written
or oral, between the Parties concerning the subject matter of this Agreements; provided
that this Agreement shall be read in conjunction with the HCPs, ITLs, and IAs and does
not constitute an amendment to the HCPs, ITLs, and [As.

Disclaimer. Nothing in this Agreement shall be construed as affecting the delegated
authority or responsibilities of the Board.

Termination. Any Party may terminate this Agreement upon thirty (30) days written
notice to the other Parties. The termination of this Agreement shall not alter any

10



11.

12.

13.

Party’s obligations, duties, or requirements under the HCPs, ITLs, or [As.

Responsibility. Each Party is responsible for damages to the other Party to the extent
such damages are determined by a court of competent jurisdiction to be attributable to
the negligent or willful acts or omissions of the offending Party’s employees and
agents when acting under the offending Party’s direction and supervision. KWP and
KWP II recognize an obligation to pay DLNR’s attorneys’ fees or costs only when
assessed by a court of competent jurisdiction. Notwithstanding the terms of this
Agreement or any other document: (i) other than for employees of KWP, KWP II, or
Kahuku acting under the direction and supervision of KWP, KWP II, or Kahuku, as
applicable, KWP, KWP II, or Kahuku is not responsible for any actions of any third
parties, and (ii) no person may bind KWP, KWP II, Kahuku, or DLNR unless they are
an authorized signatory.

Operational Contacts. Each Party agrees to designate a point of contact, as named
below, to be responsible for effectively communicating to the other Parties day-to-day
or operational matters.

DOFAW hereby designates: Afsheen Siddiqi,_,
as its point of contact for this Agreement.

KWP, KWP II, and Kahuku each hereby designate: Molly Stephenson, _
I s its point of contact for this

Agreementv.

In the event that the above-listed points of contact change for either Party, the Party
must inform the other Party in writing of such a change and provide a new point of
contact in writing within ten (10) business days of being aware of such change.

Principal Contacts. All notices, bills, demands, payments, accounting or other
communications that is required to give under the provisions of this Agreement shall
be given in writing and shall be deemed to have been given if hand delivered, emailed,
or if mailed by United States mail, prepaid to the Party or Parties at the address noted
below or such other address as a Party may designate in writing from time to time:

State of Hawaii

Department of Land and Natural Resources:

Administrator, Division of Forestry and Wildlife

1151 Punchbowl Street, Room 325 Honolulu, Hawaii 96813

Kaheawa Wind Power, LLC,
Kaheawa Wind Power II, LLC, and
Kahuku Wind Power, LLC

Legal Department

200 Liberty Street 14th Floor
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Title: Makamaka‘ole Seabird Enclosure Stabilization and Replacement
Scope of Work: Interim fence stabilization and replacement of fence
Project Background

In 2014, two predator-proof enclosures were constructed in the Makamakaole area of the W. Maui
FR, and W. Maui NAR with a combined acreage total of 9.2 acres. Since then, the area has been
kept free of predators and social attraction techniques have been used to attract seabirds to artificial
burrows. The project was slow to start but over the last few years it has begun to produce ‘a’o
(Newell’s shearwater). There are currently returning adult birds in artificial burrows beginning
the 2024 reproductive cycle. A single chick has been produced each of the last three years in
exclosure A. This success is significant but is being undermined by the deterioration of the fencing
surrounding the burrows. There have been two recent incidents where predators have taken ‘a’o
in exclosure B at the site. The site needs immediate stabilization. Beyond just stabilization it is
critical to secure funding for the replacement of the fences so that the investments are not lost.

Project Scope of Work

This SOW includes $750,000.00 to be contributed, in total, by Kaheawa Wind Power, LLC
(“KWP”) and Kaheawa Wind Power II, LLC (“KWP II”) to fund fence stabilization until full
replacement of the fences is complete and a portion of the labour cost to build the new predator
exclusion fence, with improvements in techniques and materials to ensure the longevity of the
structure. DOFAW will provide the balance of necessary funding (~$1,050,000) to complete the
project. The fence will be improved and expanded by connecting the two sites with contour
segments that will increase the size and will delete two mauka to makai segments that have erosion
issues, and where the hood has been plagued by strong winds that have blown sections of the fence
down entirely. The integrity of the two systems will be maintained and construction of the new
fences will occur just outside of the older fences or on the existing fence line, depending on terrain
requirements.

Justification for Funding

Beyond seabird recovery this predator-proof site will continue undergoing intensive non-native
vegetation replacement with native cover to provide refuge for PEPP plant species, and rare,
threatened, and endangered land snail species managed by the SEPP program. The site is currently
being used as an out-planting site to establish a population of Wikstroemia villosa. The site is also
suitable to establish populations of several plant species of concern including but not limited to
Alectryon macrococcus, Asplenium dielerectum, Bidens conjuncta, Bidens micrantha ssp.
kalealaha, Clermontia oblongifolia ssp. mauiensis, Ctenitis squamigera, Cyanea asplenifolia,
Cyanea glabra, Cyanea kunthiana, Cyanea lobata, Cyanea magnicalyx, Cyrtandra filipes,
Cyrtandra munroi, Diplazium molokaiense, Hesperomannia arborescens, Hesperomannia
arbuscula, Huperzia mannii, Isodendrion pyrifolium, Kadua laxiflora, Peucedanum sandwicense,
Phyllostegia bracteata, Pteris lidgatei, Remya mauiensis, Santalum haleakalae var. lanaiense, and
Wikstroemia villosa, all of which are included in the Maui Landscape Conservation Plan recently
awarded in the America the Beautiful Challenge.
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At their current combined footprint, the predator-free enclosures are a significant resource
warranting continued investment. Predator-proof enclosures are favored in most species recovery
planning and can be leveraged for future funding. This investment will allow an expansion into
native dominated habitat between the two current enclosures. At 47.2 acres this will be a valuable
site beneficial to Forest Resource Management, Wildlife Management, and NEPM sections of
DOFAW. The improvements in materials are expected to double the timeframe of replacement.

Seabird Exclosure at Makamaka‘ole Rebuild
Materials (Provided by DOFAW):

Total material cost: $339,339.60

PRODUCT - FOB Kahului, Maui Order
4" Galv Steel Pipe 10 1/2 ft = sch. 40 245
4" Pressed fit galv stel caps 245
2 7/8 Galv steel Pipe 10 1/2 ft - sch. 40 977
2 7/8" Pressed fit galv stel caps 977
S/S Hex bolts bolts x 1/4"-20 x 4" 2000
S/S Hex bolts, 1/4"-20 x 5" 600
S/S flat washers, S/S 1/4" 7500
S/S Hex nuts S/S 1/4" = 20 4000
S/S lock washers, 1/4" 4000
S/S Hex bolts ¥4” =20 x 1" 1,200
S/S 18-8 Fender Washers #10 x 1" 10,000
S/S 18-8 Blind rivets 1/8 = (5/8)0.501"-0.625" 10,000
9 ga. 3" EZ Tie 10,000
9 ga. 4" EZ Tie 2500
EZ Quick Tie Tool 3
Aquamesh .5X.5 16G 60W 100'L BLK 100
Gates 6
Galv. Touch up paint 25
S/S Hood Bracket 1222
S/S Hood 12° 510

-Page 2 of 5-

Exhibit 1



Exclosure A area: 4.7 acres

Exclosure B area: 4.5 acres

Exclosure A removed fence length: 656 feet
Exclosure B removed fence length: 581 feet
New makai fence length: 492 feet

New mauka fence length: 1394 feet

New total perimeter length: 4921 feet

New Area Enclosed: 20.6 acres

Site Map

S/S Hood sections are 12” - holes 8” for S/S blind rivets (hood drawing labels not for this job)
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S/S Hood Brackets — Two S/S bolts through Post, 1 S/S bolt - hood to bracket

™~ b |

Gates—6

Agquamesh to be installed in the opening with S/S rivets

Construction Cost Estimate:
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+ Estimated cost per foot with suplemental materials = $285.00
(Supplemental materials include culverts in new makai fence section)
+ Total fence length = 4,921 feet X $285/foot = $1,402,485

KWP and KWP II provide $750,000 for Makamaka‘ole Seabird Exclosures rebuild. This funding
provides: DOFAW contracts and provides materials for fence stabilization until new construction
is complete; DOFAW contracts fence rebuild and realignment; and DOFAW oversees construction
of replacement fence.

Final Products:

+ Stabilization of current predator-proof fences. 9.2 acres;

+ Expansion to 20.6 acres of predator free habitat; and

» Continued and future refugia for ‘a’o, ‘va‘u, ‘aké‘ake, land snails, and rare plants.

Partners

* United States Fish and Wildlife Service

* National Fish and Wildlife Foundation

+ State of Hawai‘i, Division of Forestry and Wildlife (Habitat Conservation Program, Plant
Extinction Prevention Program, Snail Extinction Prevention Program, Native Ecosystems
Protection & Management Program)

*  Maui Nui Sea Bird Recovery Project

+  Mauna Kahalawai Watershed Partnership

*  American Bird Conservancy

. Kaheawa Wind Power and Kaheawa Wind Power II

Start Date: May 1, 2024, Materials purchased or in final processing of POs, Labor to be
encumbered into existing NEPM and MNSRP PCSU projects.

(Estimated) End Date: December 31, 2024, stabilization of current enclosures all funds
encumbered; Completion of replacement by January 1, 2026.

Primary Contacts:
Department of Land and Natural Resources  Maui Nui Seabird Recovery Project

Peter Landon Jay Penniman, Manager
Project Budget
Item Cost
Stabilization Materials & Labour $50,000.00
New Fence Materials $340,000.00
New Fence Construction $1,410,000.00
Total $1,800,000.00
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‘Ua‘u (Pterodroma sandwichensis, Hawaiian petrel) — Social attraction drew a few birds in in
the first two years of the project, no birds have been documented on the ground since then.
Birds are still heard calling over Makamaka‘ole stream adjacent to exclosure B. The
exclosures are potential sites for translocation of birds (L.ana‘i sourced as the birds there
appear to be appropriate genetically).

Seabird monitoring is done with toothpicked burrow entrances, game cameras and regular
visits to the site by MNSRP biologists to collect data cards and document activity by
toothpick movement. All data and camera images are stored in the MNSRP database. Cameras
are also used to document predator behavior and trap eficacy with all data and images stored
in the MNSRP database.

Until 2024 rodenticide (Diphacinone) was used in bait boxes within both exclosures to control
rodents, which have never been completely eliminated. In 2024 MNSRP began the first field
trials for a rodent contraceptive (Evolve). These trials will continue through at least the next
year. In order to get an adequate sample size and recognize impacts, it may be necessary to
continue longer.

In 2023, with funding through DOFAW, from USFWS, and including partner funding from
American Bird Conservancy and Oikonos, ‘aké‘ake social attraction was initiated. Ceramic
artificial burrows have been installed and ‘aké‘akeé calls are broadcast nightly. This will be an
ongoing project with burrow monitoring, both toothpicks and cameras. The same funding
covered the Plant Extinction Protection Program (PEPP) to collect ‘akia (Wikstroemia villosa)
seed, propogate them and outplant within exclosure A. These plants will be monitored and
nurtured as they mature, by both MNSRP and PEPP. Additional native plants will be added as
they become available as the exclosure vegetation is managed to gradually return to a native
plant dominated condition.

DOFAW Maui Forestry has out-planted ‘Ohi‘a (Metrosideros polymorpha) in exclosure B,
These plants will be monitored and nurtured by MNSRP and Forestry. Additional native
plants will be added as they become available as the exclosure vegetation is managed to
gradually return to a native plant dominated condition.

When the fence has been rebuilt, enclosing truely appropriate habitat for ‘ua‘u, ‘a‘o and
‘aké‘ake, the Makamaka“‘ole Seabird Exclosure will achieve suficient area and habitat to be a
significant site for future ‘ua‘u and ‘a‘o translocations to assure stable breeding populations
on Maui for both species. In addition, Maui Snail Extinction Prevention Program (SEPP),
may be interested to build snail castles to restore endangered native land snail populations on
Mauna Kahalawai.

Vegetation management has been a significant aspect of site management. With the newly
fenced area, this will increase. Fence line maintenance, invasive weed removal and nurturing
of existing native plabts will continue. As stated above, appropriate native plants will continue
to be introduced to the site to restore the native plant community.
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