STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

April 25, 2025
Board of Land and Natural Resources PSF No.:240D-100
State of Hawaii
Honolulu, Hawaii OAHU

Grant of Term, Non-Exclusive Easement, Immediate Right-of-Entry and
Revocable Permit to AJ Beach LLC and JB Beachside LLC, for Seawall and
Filled Land, Wailupe, Honolulu, Oahu, Identified as TMK: (1) 3-6-002:
seaward of 009.

APPLICANTS:

AJ Beach LLC, a Hawaii limited liability company, as to an undivided 50% interest,
and JB Beachside LLC, a Hawaii limited lability company, as to an undivided 50%
interest, tenants in common.

LEGAL REFERENCE:

Sections 171-13, 171-53, and 171-55, Hawaii Revised Statutes (HRS), as
amended. Section 13-222-19, Hawaii Administrative Rules (HAR).

LOCATION:
Portions of State submerged land at Wailupe, Honolulu, Oahu, identified by Tax
Map Key: TMK: (1) 3-6-002: seaward of 009, as shown on Exhibits A-1 through
A-3.

AREA:

533 square feet, more or less, to be reviewed and approved by the Department of
Accounting and General Services, Survey Division.

ZONING:
State Land Use District: Conservation
County Zoning: R-10 [for the abutting private property]
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TRUST LAND STATUS:
Section 5(b) lands of the Hawaii Admission Act
DHHL 30% entitlement lands pursuant to the Hawaii State Constitution: No

CURRENT USE STATUS:

Unencumbered with unauthorized encroachments.

TERM, NON-EXCLUSIVE EASEMENT:

CHARACTER OF USE:

Right, privilege and authority to use, maintain, repair, replace, and remove existing
seawall and filled land over, under, and across State-owned land.

COMMENCEMENT DATE:

To be determined by the Chairperson

CONSIDERATION:

One-time payment to be determined by independent appraisal establishing fair
market value, subject to review and approval by the Chairperson.

TERM:
Twenty-five (25) years.

The Land Division has reduced the term for which shoreline easements are
granted from 55 to 25 years in response to sea level rise projections disclosed in
the Hawaii Sea Level Rise Vulnerability and Adaptation Report adopted by the
State Climate Change Mitigation and Adaptation Commission and pursuant to the
recommendation of the Office of Conservation and Coastal Lands. Landward
migration of the shoreline is currently occurring as a direct result of sea level rise.
This will progressively expose immobile shoreline structures to an evolving
combination of destructive effects from erosion, chronic flooding, and wave
inundation. The intention of the term reduction is two-fold: (1) to reduce the
potential for accidents and liabilities resulting from dysfunctional shoreline
structures by more frequently reviewing and managing shoreline structures and (2)
to facilitate a general process of managed retreat from the shoreline.
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MONTHLY RENTAL FOR RIGHT-OF-ENTRY AND REVOCABLE PERMIT:

Monthly rental amount $175.00 for right-of-entry and revocable permit has been
calculated by staff and has been reviewed and approved by the Chairperson.
(Exhibit B)

REMOVAL BOND I:

Applicants shall be required to post a removal bond in an amount to be determined
by Land Division in consultation with Engineering Division, subject to approval by
the Chairperson.

REMOVAL BOND II:

Applicants shall be required to post a removal bond covering the last 10-year
period of the 25-year term easement in an amount to be determined before the
expiration of the 15" year of the 25-year term easement by Land Division in
consultation with Engineering Division, subject to approval by the Chairperson.

CHAPTER 343 - ENVIRONMENTAL ASSESSMENT:

In accordance with Hawaii Administrative Rules ("HAR") §§11-200.1-15 and -16
and the Exemption List for the Department of Land and Natural Resources,
reviewed and concurred on by the Environmental Council on November 10, 2020,
the subject request is exempt from the preparation of an Environmental
Assessment pursuant to General Exemption Type 1, which applies to “[o]perations,
repairs or maintenance of existing structures, facilities, equipment, or
topographical features, involving minor expansion or minor change of use beyond
that previously existing.” Specifically, the subject request is exempt under Part 1,
Item 39, which exempts the “[c]reation or termination of easement, covenants, or
other rights in structures or land.” The subject request is a de minimis action that
will probably have minimal or no significant effect on the environment and should
be declared exempt from the requirements of section 1-200.1-17, HAR.

DCCA VERIFICATION AJ Beach LLC:

Place of business registration confirmed: YES x__ NO

Registered business name confirmed: YES x__ NO

Applicant in good standing confirmed: YES x__ NO
DCCA VERIFICATION JB Beachside LLC:

Place of business registration confirmed: YES x__ NO

Registered business name confirmed: YES x__ NO

Applicant in good standing confirmed: YES x__ NO



BLNR - Issuance of Easement — April 25, 2025
AJ Beach LLC & JB Beachside LLC Page 4

APPLICANT REQUIREMENTS: Applicants shall be required to:

1.

Provide survey maps and descriptions according to State DAGS standards
at Applicants’ own cost;

Pay for an appraisal to determine one-time payment in consideration of the
easement; and

Post notice at least once statewide and once in the City & County of
Honolulu in accordance with section 171-53(b), HRS.

JUSTIFICATION FOR REVOCABLE PERMIT:

The land disposition recommended to the Board in this matter is an orderly process
that uses a series of permits structured to allow for immediate use and occupancy
and proceed on a direct course to a to a long-term lease, subject to conditions that
benefit the State. The land disposition presented in the present submittal as one
of the two options recommended to the Board is a three-stage process
encompassing:

1.

Issuance of a right-of-entry permit for a period of up to six months. This
allows the Applicants to immediately resolve the encroachment onto the
public land in question, begin repair and maintenance of the encroaching
seawall and filled land without undue delay and without cost to the State,
and begin preparations for the Applicants’ obligations under future land
dispositions.” The right-of-entry permit includes requirements for payment
of monthly rent, provision to the Department of a removal bond or equivalent
securitized funds, indemnification of the State, and provision of liability
insurance by the Applicants. The purpose of the removal bond is to ensure
that there are funds available to remove the encroachment from State land
in the event that the easement is not finally executed.

Issuance of a revocable permit for no longer than one year. This allows
Land Division time to complete the administrative processes that underlie
the grant of easement including approval of the easement contract by the
Department of the Attorney General, completion of the appraisal (at the
Applicants’ cost) to determine the lump-sum payment for value of the
easement, and statewide publication of notice of the land disposition while
the Applicants maintain the same obligations for rent payments, removal
costs, indemnification, and provision of liability insurance.

1 The Applicants’ obligations under a revocable permit and easement include obtaining a survey to confirm
the size of the disposition area, obtaining a cost estimate for removing the shoreline protection structure
which determines the amount of the removal bond, and procurement through Land Division of an appraisal
to determine the lump-sum value of the easement.
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3. Issuance of an easement. This final step cannot be executed without prior
completion of the prerequisites stated above. Therefore, the interim
disposition through revocable permit is necessary.

The interim revocable permit step is limited in its duration and essential in its utility.
While the revocable permit is in effect, the Applicants assume the costs of
maintaining the subject parcel of State land and the liability for any damages
caused on or by the Applicants’ use of the land during the often-lengthy process
of consummating the easement.

REMARKS:

The Applicants are the owners of a private, residential parcel located near the
Wailupe Peninsula in east Honolulu, Oahu. The property contains a seawall and
filled land with an approximate total area of 533 square feet which lie makai of the
recorded property boundary and constitute encroachments onto State shoreline
land. The seawall artificially fixes the shoreline and has done so since its
construction in 1949. (Exhibit C) There are no structures currently present on the
subject residential property. Based on records from the City & County of Honolulu
Department of Planning and Permitting (County Permitting Department), it appears
that a previously existing single-family residence was demolished and removed
from the property circa 2015 pursuant to Building Permit No. 77267 .

The Applicants acquired the property in 2024 with the subject encroachments in
place. The Applicants now wish to resolve the encroachments so that the
property’s shoreline may be certified and the Applicants can obtain the required
permits and authorizations to construct a new single-family home on the property.
To that end, the Applicants requested a nonconforming determination from the
County Permitting Department and submitted a Shoreline Encroachment
Information Sheet to the Office of Conservation and Coastal Lands (OCCL).

The County Permitting Department found that the seawall was constructed under
Building Permit No. 79686, issued to Territorial Construction by the County
Permitting Department’s predecessor agency, the Building Department, on May
31, 1949. (Exhibit D) Around that same time, the Building Department also issued
Building Permit Nos. 79684 and 79943 to Territorial Construction for seawalls on
the abutting properties to the East and West of the subject property.? Because the
seawalls were constructed pursuant to valid permits prior to the enactment of
shoreline development regulations, the County Planning Department found that
the seawalls are nonconforming uses. (Exhibit D)

2 Please note: The parcels currently identified as TMKs: (1) 3-6-002:010 and 044 appear to have
originally been a single parcel identified as TMK: (1) 3-6-002:010, which was later subdivided to create
the parcel identified as TMK: (1) 3-6-002:044.
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Upon review of the Applicants’ Shoreline Encroachment Information Sheet and
supporting documentation, OCCL found that the seawall was present makai of the
subject property and the abutting residential property to the east in 1949, based
on aerial photography of the area. OCCL found that the seawall is a
nonconforming use based on its presence makai of the subject property prior to
the enactment of shoreline development regulations and supported an easement
disposition to resolve the shoreline encroachment. (Exhibit E)

Both the County Planning Departments and OCCL’s analyses of the
encroachments are silent on the issue of the filled land between the property
boundary and the seawall. However, the Applicants’ shoreline survey map shows
that the seawall was constructed makai of the private property boundary. It is likely
that the fill was put into place at approximately the same time the seawall was
constructed and is, therefore, also nonconforming and eligible for easement. The
presence of filled land makai of the subject property boundary is also consistent
with several similar easement dispositions that the Board has granted for
properties in and around Wailupe Peninsula, which also include filled land between
nonconforming seawalls constructed in the 1940s and 1950s and those parcels’
record boundaries.?

OCCL further found that the shoreline in the area has no sandy beach resource
and the primary ocean recreation uses in the area are fishing and kayaking. There
are two beach parks near the subject property — Kawaikui Beach Park
approximately one-half mile to the east and Wailupe Beach Park approximately
one-third mile to the west — which provide public access for ocean users. OCCL
found that the seawall does not have a detrimental effect on public beach access
or on beach and recreational resources. OCCL additionally found that the seawall
protects both the subject residential property and surrounding properties from
erosion. If the seawall were to be removed, flanking erosion would threaten the
residential properties to the east and west and beach resources would not be
improved. (Exhibit E)

The Office of Conservation and Coastal Lands has no objection to the proposed
easement disposition and concurs with the proposed exemption under Chapter
343, HRS.

The Applicants have not had a lease, permit, easement or other disposition of
State lands terminated within the last five years due to non-compliance with such
terms and conditions.

3 See e.g.: GL-5610, Grant of Non-Exclusive Easement for the land identified as TMK: (1) 3-6-002:
seaward of 005, for seawall, swimming pool, pool deck, and fence, dated September 2, 2003; Recorded
as C.S.F. 23,063.
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RECOMMENDATION: That the Board:

1.

Declare that, after considering the potential effects of the proposed
disposition as provided by Chapter 343, HRS, and §§11-200.1-15 and -16,
HAR, this project is expected to have minimal or no significant effect on the
environment and is therefore exempt from the preparation of an
environmental assessment as a de minimis action.

Assess a fine of $500 for the unauthorized encroachment pursuant to the
criteria adopted by the Board at its meeting of June 28, 2002, under agenda
item D-17.

Authorize the continued applicability of the subject requests in the event of
a change in the ownership of the abutting parcels described as Tax Map
Key: (1) 3-6-002: seaward of 009, provided that the succeeding owner has
not had a lease, permit, easement or other disposition of State lands
terminated within the last five (5) years due to non-compliance with such
terms and conditions.

Authorize the issuance of a right-of-entry permit to AJ Beach LLC and JB
Beachside LLC covering the subject area for encroachment purposes under
the terms and conditions cited above, which are by this reference
incorporated herein and further subject to the following:

A. The standard terms and conditions of the most current right-of-entry
permit form, as may be amended from time to time;

B. Posting of a removal bond during the effective period of the right-of-
entry permit;
C. Removal of the subject encroachment, if required, within the period

determined by the Chairperson;

D. Commencement of the right-of-entry on the Board date, for a term of
one year or until the issuance of the revocable permit described in
recommendation 5 below, whichever is sooner; provided that the
Chairperson may extend the right-of-entry for additional one-year
periods for good cause shown; and

E. Such other terms and conditions as may be prescribed by the
Chairperson to best serve the interests of the State.

Authorize the issuance to AJ Beach LLC and JB Beachside LLC of a
revocable permit covering the subject area for encroachment purposes,
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under the terms and conditions cited above, which are by this reference
incorporated herein and further subject to the following:

A.

The standard terms and conditions of the most current revocable
permit form, as may be amended from time to time;

Posting of a removal bond during the effective period of the
revocable permit;

Removal of the subject encroachment, if required, within the period
determined by the Chairperson;

Review and approval by the Department of the Attorney General; and

Such other terms and conditions as may be prescribed by the
Chairperson to best serve the interests of the State.

6. Subject to the Applicant fulfilling all of the Applicant Requirements listed
above, authorize the issuance to AJ Beach LLC and JB Beachside LLC of
a 25-year term, non-exclusive easement covering the subject area for
encroachment purposes under the terms and conditions cited above, which
are by this reference incorporated herein and further subject to the
following:

A.

The standard terms and conditions of the most current term shoreline
encroachment easement document form, as may be amended from
time to time;

The easement shall run with the land and shall inure to the benefit of
the real property described as Tax Map Key: (1) 3-6-002: seaward of
009, provided however: (1) it is specifically understood and agreed
that the easement shall immediately cease to run with the land upon
the expiration or other termination or abandonment of the easement;
and (2) if and when the easement is sold, assigned, conveyed, or
otherwise transferred, the Grantee shall notify the State, as Grantor,
of such transaction in writing, and shall notify the Grantee's
successors or assigns of the insurance requirement in writing,
separate and apart from the easement document;

Posting of notice at least once statewide and once in the City &
County of Honolulu in accordance with sections 171-16(d) and 171-
53(b), HRS;

Review and approval by the Department of the Attorney General;
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E. Such other terms and conditions as may be prescribed by the
Chairperson to best serve the interests of the State;

F. Any shoreline hardening policy that may be adopted by the Board
prior to execution of the grant of easement; and

G. Post a removal bond to remove the encroaching seawall and filled
land covering the last 10-year period of the 25-year easement term.

Respectfully Submitted,

Rebecca L. Anderson
Shoreline Specialist

APPROVED FOR SUBMITTAL:

Dawn S. N. Chang, Chairperson
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TMK (1) 3-6-002: seaward of 009

Subject

+

EXHIBIT A-1
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AJ Beach LLC & JB Beachside LLC

TMK (1) 3-6-002: seaward of 009

EXHIBIT A-2
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TMK (1) 3-6-002: seaward of 009

Note: Photo of seawall looking east.
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DAWN N.S. CHANG
CHAIRPERSON
ROARD OF | AND AND NATHRAI RESOURCES
COMMISSION CN WATER RESOURCE
MANAGENENT

JOSH GREEN, M.D.
GOVERNOR)| KE KIAAINA

SYLMVIA LUKE
UEUTENANT GOVERNOR | KA HOPE KIA'AINA
RYAN K.P. KANAKA'OLE
FIRST DEPUTY

\ 2 oms
J ’“”%

CIARA W.K. KAHAHANE
DEPUTY DIRECTOR - VIATER

AGUATIC RESOURCES
BOATING AND OCEAN RECREATION

STATE OF HAWAI‘l | KA MOKUAINA ‘O HAWAI BUREAU OF CONVEYANCES
COMMISSI %.N,ﬂ {EW::’ E:‘?TFESOUF?CE
DEPARTMENT OF LAND AND NATURAL RESOURCES consemptdaoEuENT
. SERVATH S S
KA ‘OIHANA KUMUWAIWAI ‘AINA CONSERVATION AND FESOURCE
ENGINECRING
FORESTRY AND WILDLIFE
P.O. BOX 621 HISTORIC PRESERVATION
HONOLULU, HAWAII 96809 S e e R
STATE PARKS
To: Dawn N. S. Chang, Chairperson
Through: Russell Y. Tsuji, Administrator
From: Land Division, Appraisal Section
Date: March 25,2025
Subject: AJ Beach LLC and JB Beachside LLC Shoreline Revocable Permit

A shoreline revocable permit valuation was prepared for the property below and 1s summarized as

follows:

Reference: PSF No. 240D-100

Applicant: Al Beach LLC and JB Beachside LLC
TMK: (1) 3-6-002:seaward of 009

Area: 533 square feet, more or less

LCAfective Date: Upon Board Approval

Recommended Value: $175 per month

The undersigned finds that the valuation was completed in accordance with the assignment.

N> Mar 26, 2025

AT Dawn N. S. Chang, Chairperson Date

EXHIBIT B
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DEPARTMENT OF PLANNING AND PERMITTING
KA ‘OIHANA HO'OLALA A ME NA PALAPALA ‘AE

CITY AND COUNTY OF HONOLULU

650 SOUTH KING STREET, 7TH FLOOR * HONOLULU, HAWAI'| 96613
PHONE: (808) 768-8000 - FAX: (808) 768-6041 - WEBSITE: honolulu.gov/dpp

DAWN TAKEUCHI APUNA
DIRECTOR
FOU

BRYAN GALLEGHER, P.E
DEPUTY DIRECTOR
HOPE PO'O

RICK BLANGIARDI

REGINA MALEPEAI
2"° DEPUTY DIRECTOR
HOPE PO'0 KUALUA

July 31, 2024 2024/ELOG-1277(ST)

Mr. James T. Hayes, Principal
Planning Solutions

Pacific Park Plaza, Suite 950
711 Kapiolani Boulevard
Honolulu, Hawaii 96813-5213

Dear Mr. Hayes:

SUBJECT: Nonconforming Seawall Determination
- Wailupe
Tax Map Key (TMK) 3-6-002: 009

This responds to your request, received on July 3, 2024, for a nonconforming
determination of the existing concrete seawall at the above parcel. A review of our
records confirms that the existing concrete seawall is considered nonconforming with
respect to the Revised Ordinances of Honolulu (ROH) Chapter 26, the Shoreline
Setback Ordinance. On May 31, 1949, Building Permit (BP) No. 79686 was issued by
the City (fka the Building Department) to construct a reinforced concrete retaining wall
with a base, width and height that match the dimensions of the existing concrete
seawall in question. We find that similar BPs for reinforced concrete retaining walls with
the same dimensions were issued by the City on the adjoining shoreline property to the
east, TMK 3-6-002: 008 (BP No. 796&4) and another nearby shoreline property to the
west, TMK 3-6-002: 010 (BP No. 79943). All three BPs were granted to Territorial
Construction in close succession on May 31, 1949 and June 13, 1949, respectively (see
enclosed BPs).

While each BP contained notes that the concrete retaining walls were not to
extend beyond the lot boundaries, we acknowledge that the State Department of Land
and Natural Resources is in the process of resolving the encroachment of the seawall
onto State submerged land. Please be informed that maintenance and repair of the
nonconforming seawalls are limited tc like-for-like construction, which does not to
exceed 50 percent of the total replacement cost of seawall, pursuant to ROH Section
26-1.6. For informatinry of{he praparation of the replacement cost estimates, please

EXHIBIT D
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Director
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DAWN N.S. CHANG
CHAIRPERSON
BOARD OF LAND AND NATURAL RESOURCES
COMMISSION ON WATER RESOURCE
MANAGEMENT

JOSH GREEN, M.D.
GOVERNOR | KEKIAAINA

SYLVA LUKE
UEUTENANT GOVERNOR | KA HOPE KIA'AINA
RYAN K.F. KANAKA'OLE

FIRST DEFUTY

DEAND. UYENO
ACTING DEPUTY DIRECTOR - WATER

STATE OF HAWAI'l | KA MOKU‘AINA ‘O HAWAI‘l
DEPARTMENT OF LAND AND NATURAL RESOURCES

CONSERVATION AN

KA ‘OIHANA KUMUWA VA ‘AINA v
OFFICE OF CONSERVATION AND COASTAL LANDS FORESTRY AND WILDLIFE
P_o. BOX 621 HISTORIC PRESERVATION
{OCLAWE ISLAN SERVE COMMISSION
HONOLULY, HAWAII 96309 KA OO AN LA T Ve COMMISSION
STATE PARKS
REF:OCCL:CM Shoreline Encroachment OA 24-09
Jul19,2024

JB Beachside LLC

Kailua, HI 96734

SUBJECT. Request to Resolve State Land Encroachment at
Wailupe, Oahu, Tax Map Key (1) 3-6-002:seaward of 009

Dear Landowners,

The Department of Land and Natural Resources (DLNR), Office of Conservation and
Coastal Lands (OCCL), is in receipt of your Shoreline Encroachment Information Sheet
package seeking to resolve an encroachment on State Lands seaward of the subject
property. Your package included a Shoreline Encroachment Information Sheet, an
easement map (Exhibit 1), an October 29, 1949, aerial photo (Exhibit 2), and photos of
the encroachment (Exhibit 3).

You are working to resolve a shoreline encroachment consisting of an approximately 100-
feet long seawall located makai of the subject property’s boundary. According to the
information you provided, the seawall appears to have constructed sometime in the
1940’s, based on the 1949 aerial photo. As such, the seawall appears to be a non-
conforming structure. The easement map that you provided shows the subject
encroaching area occupies a total area of approximately 533 square feet. Currently, there
is no residential structure on the subject property.

The Board of Land and Natural Resources has established a policy to allow the
disposition of shoreline encroachments by either removal or issuance of an easement. In
carrying-out this policy, OCCL has established criteria to guide decision-making over
specific cases. The criteria are as follows:

Protect/preserve/enhance public shoreline access,

Protect/preserve/enhance public beach areas;

Protect adjacent properties;

Protect property and important facilities/structures from erosion damages; and
Apply “no tolerance” policy for recent or new unauthorized shoreline structures

Oy A 0=

EXHIBIT E
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our Office at (808) 798-6147 or calen.miyahara@hawaii.gov.
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April 25, 2025

AJ BEACH LLC
JB BEACHSIDE LLC
MAP SHOWING
SHORELINE ENCROACHMENT AREA
FRONTING
PORTION R. P. 4498, L. C. AW. 6175

AP. 1 TO KAMAHA NO MALAEA

AT WAILUPE, HONOLULU, OAHU, HAWAII
SCALE: 1 IN. = 30 FT.
WALTER P. THOMPSON, INC

PROPERTY OWNERS:

JUNE 13, 2024
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