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Summary 

The Office of Conservation and Coastal Lands (OCCL) alleges that Kuaehu Condominium and 
unit owners Leland V Wigington Jr (Unit 1) and David W West (Unit 2) (collectively, the 
“Kuaehu”), landowners of 4880 and 4888 Aliomanu Road, TMK: (4) 4-9-004:004 (“Parcel 004”) 
conducted unauthorized land uses on State of Hawaii land in the Resource Subzone of the 
State Land Use Conservation District fronting the subject parcel.  The alleged violations include 
the alleged noncompliance with the conditions of an Emergency Conservation District Use 
Permit (CDUP) for a temporary erosion control structure, including but not limited to failing to 
remove it from State land at the end of the authorization period and at the Department’s 
request, and the alleged unauthorized installation of erosion control measures or devices within 
the Conservation District on State land. 

 

Description of Area 

Sand and Swell Patterns 

The subject area is near or at Kuaehu Point on the north end of Anahola Bay on the northeast 
shores of the island of Kauai (Exhibit 1).  Kauai’s northeast and eastern shorelines is 
characterized by embayments and fringing reef systems.  The shore is exposed to northeast 
tradewind waves year-round and large winter swells from a northerly or northeast direction.  
Streams and rivers, such as Anahola Stream, flow into the embayments that dot Kauai’s 
northeast and east coastlines, sometimes contributing to coastal flooding. 

The beaches near Kuaehu Point are thin, sandy, and contain some rocks and boulders which 
continue to be further exposed as the area experiences a long-term trend of erosion.  The 
shoreline area fronting the subject parcel erodes at an average rate of 1.59 feet per year.   

Residential Development 

Parcel 004 and Kauehu Condominium appears to have been a residential lot that has been 
subject to a Condominium Property Regime (CPR) consisting of Unit 1 and Unit 2 (Exhibit 2).  
Parcel 004 and Kauehu Condominium contains two single-family residences.  Unit 1 appears 
to be the two-story approximately 3,312 sq. ft single-family residence, and Unit 2 appears to 
be the one-story approximately 1,512 sq. ft single-family residence. 

According to the Hawaii Cesspool Prioritization Tool, Parcel 004 contains two cesspools that 
have been identified by the Department of Health and the Cesspool Conversion Working Group 
in the Priority 2 zone, meaning that they rank behind Priority 1, but still pose a significant hazard 
to human well-being and the environment, and are recommended to be converted or 
decommissioned by 2050. 

A cursory review of the website vrbo.com indicates that Parcel 004, including both units and 
associated dwellings, are being used as transient vacation rentals.  According to the County of 
Kauai, both units have authorization to operate as transient vacation rentals. 
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Site Photos 

Exhibit 3 contains a photo history of the subject area. 

 

History 

Conservation District Enforcement Case KA 03-16 

On December 13, 2002, the Board of Land and Natural Resources (BLNR) found the landowner 
of Parcel 004 in violation of the provisions of Title 13-5 Hawaii Administrative Rules (HAR) and 
Chapter 183C, Hawaii Revised Statutes (HRS) for failing to obtain the appropriate approvals 
for the construction of a shoreline structure and placement of fill in the shoreline area fronting 
the subject property, subject to five terms and conditions.  To resolve matters, the landowner 
of Parcel 004 was ordered to remove the fill material immediately and remove the boulder 
structure and restore the shoreline area to its previous condition within sixty-days of the date 
of the BLNR’s action.  Additionally, the BLNR ordered the landowner of Parcel 004 to expend 
$4,000 in shoreline mitigation that protects the (Kuaehu) point and to provide copies of invoices 
within one year.  It appears the fill and rocks that were placed in the shoreline area and against 
the erosion scarp may have been removed in a timely manner; however, the landowner of 
Parcel 004 and their counsel sought further clarification from the Department and BLNR 
regarding rocks or rock outcropping and the responsibility of removal.  See pages 39 to 42 of 
Exhibit 3. 

On February 28, 2003, the BLNR amended staff’s recommendations and amended its 
December 13, 2002, action to require the landowner of Parcel 004 to remove all the boulders 
placed at the shoreline by August 1, 2003, and restore the shoreline area to its previous 
condition.  The BLNR amended action also included the requirement of filing a Conservation 
District Use Application (CDUA) to determine the final disposition of boulders not installed by 
the landowner of Parcel 004 if they were not removed.  If the boulders were removed by August 
1, 2003 or a CDUA was not filed by August 1, 2003, fines of $2,000 per day were to accrue 
until the landowner of Parcel 004 met this condition.  According to OCCL files, it does not 
appear that the rocks placed in the shoreline area were removed in a timely manner and a 
CDUA was not filed in accordance with the BLNR’s amended decision. 

Conservation District Use Application (CDUA) KA-3165 

On October 23, 2003, the Department issued counsel for the landowner of Parcel 004 and the 
adjacent Parcels 005 and 023 a letter acknowledging receipt of their CDUA for a temporary 
sandbag revetment and periodic sand nourishment project.  The letter noted that the 
Department was unable to accept and process the CDUA due to the unresolved violation and 
the failure to remove the rocks placed in the shoreline area fronting Parcel 004. 

Emergency Permit KA 06-04 (and KA 05-02) (Exhibit 4) 

On December 4, 2003, the Department authorized a temporary erosion control structure 
fronting three properties (Parcels 004, 005, and 023) consisting of SEAbag sandbags that were 
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to be kept buried or covered with sand to the greatest extent possible.  Sand from the Anahola 
river mouth was to be used to fill and cover the sandbag structure.  The Department authorized 
the emergency temporary measures for a period of less than five years provided that the 
landowners of Parcels 004, 005, and 023 also agreed to cooperate in a long-term solution to 
the erosion problems. 

Condition 8 of the Department’s December 4, 2003, letter states: The Department may order 
the removal of the bags at any time should it determine that they are having a significant impact 
to the beach or become [a] nuisance to the general public. 

On December 18, 2003, counsel notified the Department that only the landowner of Parcel 004 
would be moving forward with construction and installation of the temporary erosion control 
structure authorized by the Department’s December 4, 2003, letter.   

On February 25, 2004 (Emergency CDUP KA 05-02), the Department authorized the removal 
of sand from the Anahola river mouth to fill and cover the sandbag structure subject to 
authorization from the Department of Hawaiian Home Lands (DHHL) and fourteen terms and 
conditions.  This appears to have initiated the authorization period the temporary erosion 
control structure consisting of sandbags.  Approximately four to five subsequent requests for 
additional work and modifications to the structure were reviewed and approved by the 
Department. 

On June 2, 2006, the Department authorized work to complete the temporary erosion control 
structure subject to fifteen terms and conditions.  Completion work consisted of completing the 
southern tern of structure by adding additional sandbags, the placement of approximately 500 
cubic yards of sand from the Anahola river mouth on and fronting the structure, and the removal 
and redistribution of approximately twenty rocks so they are not in an unnatural wall formation.  
See page 42 of Exhibit 3. 

Condition 4 of the June 2, 2006, Emergency CDUP KA 06-04 states: The applicant shall submit 
annual reports to the DLNR every five (5) years describing the condition of the structure, what 
maintenance actions took place and include photographic evidence of the beach and structure 
condition. 

 

Alleged Unauthorized Land Uses in the Conservation District  

Noncompliance with Emergency CDUP KA 06-04 (and KA 05-02) 

On February 25, 2009, Emergency CDUP KA 06-04 (and KA 05-02) expired, and the temporary 
emergency erosion control measures and devices were to be removed.  OCCL files indicate 
that no required five-year reports or a proposed long-term solution to the erosion problems 
were submitted to the Department by the landowner of Parcel 004. 

On November 27, 2012, OCCL issued the landowner of Parcel 004 a letter requesting an 
update regarding the required and overdue five-year summary report regarding the condition 
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of the temporary erosion control structure and an update regarding their plans for a long-term 
solution to the ongoing erosion problem. 

On February 11, 2013, counsel for the landowner of Parcel 004 submitted their overdue five-
year summary report.  No update for their plans for a long-term solution to the ongoing erosion 
problem as requested was submitted. 

On March 13, 2013, OCCL issued counsel a letter requesting documentation be provided 
regarding removal of displaced sandbags and any other loose material identified in their 5-year 
summary report as well as the missing update regarding their client’s plans for a long-term 
solution.  The letter noted that the removal documentation be submitted within sixty days and 
that the proposed plans for a long-term solution include a definitive timeframe for the removal 
of the temporary emergency erosion control measures and devices. 

On October 26, 2015, OCCL issued the landowner of Parcel 004 another letter requesting 
documentation that displaced sandbags, and any other loose materials had been removed, 
and an update regarding their plans for a long-term solution to the ongoing erosion problem.  
The removal documentation was to be submitted within sixty days and their long-term plan 
update within ninety.  No documentation or plan was received by OCCL within this timeframe. 

On July 20, 2020, the landowners and unit owners of Kuaehu Condominium on Parcel 004 
record the Fourth Amendment to Declaration of Condominium Property Regime of Kuaehu 
Condominium, Condominium Map No. 3495, at the Bureau of Conveyances (BOC – ref. Doc 
A-75060427).  The recorded Fourth Amendment noted the eroding shoreline of Parcel 004, 
that the Declarants had obtained Emergency CDUP KA 06-04 to construct a temporary 
shoreline protection structure, and that the Kuaehu Condominium unit owners would work to 
develop a plan for long-term erosion control.  See Exhibit 5. 

On October 15, 2020, OCCL issued the landowners of Parcel 004 a letter noting that it had 
come OCCL’s attention that the temporary erosion control structure fronting the property was 
not in compliance with the terms and conditions of the previous authorizations granted for the 
temporary structure.  The letter noted that the structure appeared to be unmaintained and 
materials from the temporary erosion control structure have become liberated from the 
structure which were posing a nuisance and hazard to the nearshore environment.  The letter 
requested that within thirty days, the landowner of Parcel 004 provide OCCL with a written 
response regarding the status of the structure and documentation of removal of liberated or 
displaced materials from the temporary erosion control structure.  No response was received.  
Additionally, the letter requested that within sixty days, the landowner of Parcel 004 provide 
OCCL with a summary report regarding the status of the temporary erosion control structure 
and plans for long-term solution to the erosion problems.  See page 44 of Exhibit 3. 

Enforcement KA 21-12 (and KA 21-11) (Exhibit 6) 

On November 23, 2020, the Department issued the landowners of Parcel 004 a Notice of 
Alleged Violation & Order (NOAVO) for the above-described noncompliance with issued 
emergency authorizations and the temporary erosion control structure, and it had come to 
OCCL’s attention that boulders had been placed in the shoreline area in the form of a rock 
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revetment.  The notice noted the lack of responses and requested information regarding the 
required five-year summary reports and plans for a long-term solution to the erosion problems.  
The notice requested that the landowners of Parcel 004 remove the unauthorized structures 
including the rock revetment within thirty days of receipt of the notice.  See page 45 of Exhibit 
3. 

On December 4, 2020, OCCL received a letter from counsel for the owner of Unit 2 of Parcel 
004 and Kuaehu Condominium regarding the NOAVO.  The letter alleged that owners of Unit 
1 placed the rocks in the shoreline area fronting Parcel 004.  The letter noted that the owners 
of Unit 1 had been informed by the owner of Unit 2 that the rocks that had been placed in the 
shoreline area fronting Parcel 004 needed to be removed. 

On December 30, 2020, OCCL issued a letter to the landowners of Parcel 004 and Kuaehu 
Condominium noting that a response to the November 23, 2020, NOAVO from one of the 
Unit/landowners (Unit 2), but not from the owners of Unit 1.  Additionally, the letter stated that 
neither land or unit owner had addressed the issue of noncompliance raised in the notice.  The 
letter requested a written response within thirty days. 

On January 29, 2021, OCCL received a letter from counsel for the owners of Unit 1 of Kuaehu 
and Parcel 004.  The letter stated that the rock revetment had been removed and that the 
issues of noncompliance with previous authorizations issued for the temporary erosion control 
structure should be attributed to the owner of Unit 2.  The letter alleged that the structures 
dilapidated status was, in part, the cause of alleged vandalism, and that the owners of Unit 1 
of Parcel 004 were interested in pursuing a Small-Scale Beach Nourishment (SSBN) project to 
potentially resolve matters.  Staff notes no application for a proposed SSBN project fronting 
Parcel 004 was submitted, and Conservation District rules prevent the Department and Board 
from accepting and processing an application for proposed land uses on a parcel with 
unresolved Conservation District violations. 

On August 4, 2021, OCCL conducted a site inspection to the subject area.  Staff observed that 
it appeared the boulders and rock revetment that were, in part, the subject of the November 
23, 2020, NOAVO were partially removed from the shoreline are fronting Parcel 004.  Staff 
observed additional rocks were being utilized in or on the expired temporary erosion control 
structure.  Additionally, staff observed that the expired temporary erosion control structure and 
measures still occupied the shoreline area fronting Parcel 004 and Kuaehu Condominium.  See 
pages 45 to 47 of Exhibit 3. 

Staff notes that the landowners of Parcel 004 and Units 1 and 2 of the Kuaehu Condominium 
changed following the above exchange and site inspection.  Unit 1 changing from the Laura E. 
& Donal P. Beyer Family Trust and its trustees to the Manzccia (Maruccia) Family Trust and its 
trustees to Malden & Myrtle LLC to Leland Wigington, and Unit 2 changing from Joshua 
Simpson to David West.  See Exhibit 7. 

Several subsequent correspondence letters were sent between OCCL and the various land 
and unit owners of Kuaehu Condominium and Parcel 004, or their agents and counsel, in an 
attempt to resolve matters.  OCCL notifying the land and unit owners that previous 
authorizations had expired, that the temporary erosion control structure and measures were an 
alleged unauthorized land use and an encroachment on State submerged lands, and that the 
structure and measures needed to be removed.  The land and unit owners of Parcel 004 
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requesting to file applications to repair the temporary erosion control structure as well as for 
proposed land uses to potentially mitigate the erosion problem. 

On February 3, 2025, OCCL conducted a site inspection to the subject area and observed that 
the expired and alleged unauthorized erosion control devices and structures still occupied the 
shoreline area fronting Parcel 004.  Additionally, it appeared that these alleged unauthorized 
land use(s) in the Conservation District continued to encroach in the beach transit corridor.  
See page 48 of Exhibit 3. 

On February 6, 2025, OCCL issued the unit owners of Kuaehu a letter following staff’s February 
3, 2025, site inspection and review of the files for ENF: KA 21-11 and KA 21-12.  The letter 
requested a written response regarding the alleged permit noncompliance, unauthorized land 
uses in the Conservation District, and encroachments within the beach transit corridor within 
fourteen days of issuance of the letter.  It also recommended that Kuaehu remove the erosion 
control structures, unauthorized materials, and encroachment located within the shoreline area 
within twenty-one days.  The letter noted that OCCL would be combining the enforcement 
cases and investigations into one file, ENF: KA 21-12.  See Exhibit 8. 

On February 14, 2025, OCCL received a response letter and photos of the shoreline area 
fronting Parcel 004 from the owner of Unit 1 of Kuaehu.  The letter noted that the owner of Unit 
1 believed that the expired and alleged unauthorized erosion control devices were removed 
prior to his purchase of the property.  Staff notes that photos attached to this letter appeared 
to show erosion control devices and unauthorized materials in the shoreline area fronting 
Parcel 004. 

Staff notes that OCCL’s February 6, 2025, letter was returned undelivered, and no written 
response was received from owner of Unit 2 of Kuaehu in a timely manner. 

On March 24, 2025, OCCL conducted a site inspection to the subject area and observed that 
the expired and alleged unauthorized erosion control devices had not been removed from the 
shoreline area fronting Parcel 004.  See page 49 of Exhibit 3. 

On March 31, 2025, OCCL issued the unit owners of Kuaehu a letter noting the response from 
the owner of Unit 1, lack of response from the owner of Unit 2, and that the expired and alleged 
unauthorized erosion control devices had not been removed from the shoreline area fronting 
Parcel 004.  The letter stated that OCCL would be proceeding with further enforcement actions 
regarding these matters.  See Exhibit 9. 

On April 1, 2025, OCCL received a letter from owner of Unit 2 of Kuaehu.  The letter noted that 
they were in receipt of OCCL’s correspondences regarding this matter and that they were 
reviewing the letters. 

 

Conservation District Rules and Statutes 

Exhibit 10 contains the relevant rules and statutes that will be cited in the recommendations. 

 

Discussion  
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The stated purpose of the Conservation District law is to protect and conserve natural 
resources.  HAR section 13-5-1.   

The beaches of Hawaii are held in trust by the State for the benefit of present and future 
generations.  The State should be consulted, and a land disposition obtained, when individuals 
seek to temporarily use beach areas for construction.  There should be consequences when 
an individual unilaterally and willfully acts in such a way that endangers a public trust resource. 

The beaches of Kauai are some of the State’s most valued natural resources.  These beaches 
serve as an attraction which brings residents and visitors to the area who support community 
economic activities that are key for the north and east communities of Kauai.  In particular, the 
stretch of beaches along Anahola and Aliomanu are utilized at all times of the year by the 
public, both residents and visitors alike, and often offer the public a less crowded alternative to 
more well-known beaches. 

Many of the shorefront homes in the area are built on the sand berm and are thus vulnerable 
to the effects of both chronic and seasonal coastal erosion. Coastal erosion occurs as a result 
of the following phenomena: 

(1) Seasonal changes in waves and currents that move sand alongshore or across the 
shore, adjusting the beach profile; 

(2) Long-term (chronic) deficiencies in natural sand supply and/or fluctuations in 
meteorological or oceanographic processes such as storms and sea level rise; and 

(3) Human impacts to sand availability through sand impoundment and supply disruption 
from development and coastal engineering. 

During the last several years, beach erosion in this area appears to have intensified 
significantly.  Although such erosion could be attributed to normal accretion and erosion cycles, 
it is more likely that the erosion has become a chronic and permanent result of acceleration in 
sea level rise this century.  Over the past century, local tide gauges have measured 
approximately 0.5 ft of rise in sea levels among the islands such that it should be no surprise 
that resulting impacts are occurring. 

Coastal armoring, such as seawalls and revetments, protect private land mauka of the armoring 
device while harming the public trust resources makai of the wall.  Coastal armoring or 
shoreline hardening devices damage beaches by cutting the sand bank and impounding sand 
behind the structures; refracting waves creating a high-energy environment that impedes sand 
accumulation; creating flanking that can increase adjacent erosion and damage neighboring 
properties; and impacting lateral transport thereby damaging downdrift beaches. 

The Department has taken measures throughout the past two decades to address the 
progressively damaging chronic and seasonal erosion concerns in the Aliomanu and Kuaehu 
Point area.   

Sand pushing, or in this particular area sand bypassing in which sand from Anahola river mouth 
is excavated and placed on adjacent beach areas, could be an effective but short-term measure 
to protect property and infrastructure, provided that best management practices are followed, 
and provided that there is a sufficient supply of dry sand in the area.  The County of Kauai 
Department of Public Works, for example, has engaged in at least one sand bypassing project 
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to help mitigate the effects of the recently constructed Aliomanu Road revetment and as an 
attempt to replenish the beach in the area. 

Property owners along Kuaehu Point have expressed an interest to OCCL in carrying out a 
sand bypassing or beach nourishment project in the area potentially utilizing sand from the 
Anahola river mouth.  Despite these representations made to OCCL, OCCL files for this area 
indicate no applications for a proposed sand bypassing or beach nourishment projects have 
been submitted for review.  Further, Conservation District rules prohibit the Department and 
BLNR from accepting or processing an application for proposed land uses in the Conservation 
District until any pending violations are resolved.  HAR sections 13-5-6(c) and 13-5-31(e). 

Due to long term trends of chronic and seasonal erosion, wave action, and nearshore currents, 
sand pushing or bypassing may increasingly no longer be a short-term option to mitigate the 
effects of continued erosion and sea level rise in the subject area. 

Conservation District rules allow the Chairperson to issue emergency permits when there is an 
imminent threat to public health, safety, or welfare.  This has been an important tool for the 
Department when addressing emergencies from natural hazards.  Between 2003 and 2020, 
the Department authorized approximately 4-5 temporary erosion control structures fronting 
approximately 3 properties and 500 feet of roadway in the Aliomanu and Kuaehu Point area on 
Kauai. 

The emergency authorizations that were issued by the Department were designed to allow 
shoreline property owners time to develop long-term plans to address the impacts of coastal 
hazards and more specifically erosion on their property.  Few permit holders complied with 
permit conditions.  With the absence of any long-range plan to address the impacts of coastal 
erosion and sea level rise, and with requests to either reauthorize these structures or failure to 
remove the temporary erosion control measures in accordance with previously issued 
authorizations, OCCL has concluded that these “temporary” structures appear to violate State 
policy and Coastal Zone Management rules against private shoreline hardening structures, as 
well as the Department’s policy of not approving new private seawalls. 

Staff admits that the situation is challenging for homeowners, but the Department is also 
confronted by the lack of compliance and continued violations.  Various staff site inspections 
of the subject area indicate the continued unauthorized installation of erosion control devices, 
and the continued presence of the alleged unauthorized materials discussed in the report on 
State land. 

Regarding the more recent change in the land or unit owners of Parcel 004 and Kuaehu 
Condominium and statements regarding their responsibility for compliance with the emergency 
authorization(s) issued for the expired temporary erosion control structure fronting their 
property, Hawaii Revised Statutes (HRS) section 508D-15 (b) states When residential real 
property lies adjacent to the shoreline, the seller shall disclose all permitted and unpermitted 
erosion control structures on the parcel, expiration dates of any permitted structures, any 
notices of alleged violation associated with the parcel, and any fines for expired permits or 
unpermitted structures associated with the parcel.  Staff notes that the Department issued 
Notices of Alleged Violation to the owners of Parcel 004 in November 2020 and should have 
been disclosed in subsequent real estate transactions as a material fact regarding the property. 
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Further, according the Fourth Amendment to the Declaration of Condominium Property Regime 
of Kuaehu Condominium recorded at the Bureau of Conveyances (BOC) on July 20, 2020 as 
Doc A-75060427, the Declaration was amended to add a paragraph regarding the eroding 
shoreline of Parcel 004 and that the landowners had obtained emergency permit KA 06-04 to 
construct a temporary erosion control structure in the shoreline area fronting the property.  
Additionally, the amendment states and binds responsibility to the landowners and their heirs, 
successors, and assigns.  It is staff’s opinion that that landowners of Parcel 004 and unit owners 
of Kuaehu Condominium had constructive notice of the need to comply with the terms and 
conditions of Emergency CDUP KA 06-04 including the need to develop a long-term plan for 
the erosion problems and to remove the temporary erosion control structure at the end of the 
authorization period and at the Department’s request. 

Based on the present evidence, the landowners of Parcel 004 and unit owners for Kuaehu 
Condominium are in noncompliance with the conditions of Emergency CDUP KA 06-04 (and 
05-02) for a temporary erosion control structure, including but not limited to failing to remove it 
from State land at the end of the authorization period and at the Department’s request, and did 
not obtain authorization for the placement of additional erosion control devices, including but 
not limited to rocks, in the expired structure.  Based on previous shoreline and Conservation 
District enforcement actions, correspondences, the Declaration for Kuaehu Condominium, the 
landowners and unit owners of the Kuaehu Condominium are fully aware of the noncompliance, 
existing violation, and need to consult with the Department and obtain authorizations prior to 
conducting work in the shoreline area. 

Staff is recommending that the Board issue the following fines and penalties allowed under its 
authority. 

 

Findings and Conclusions 

Based on the above-summarized information, OCCL staff have reached the following findings 
and conclusions regarding the alleged violation:  

1. That the landowners of Parcel 004 and unit owners of the Kuaehu Condominium in fact, 
cause, or allow the installation of an unauthorized erosion control structure on public 
land within the State Land Use Conservation District, Resource Subzone; 

2. There is no land disposition for the occupation of public land by the erosion control 
structures;  

3. That the landowners of Parcel 004 and unit owners of the Kuaehu Condominium have 
failed to remove past erosion control structures and devices and debris fronting Parcel 
004 despite receiving notices from the Department to do so; and, 

4. That the unauthorized land uses, and unauthorized occupation of public land, occurred 
upon submerged public land that lies within the State Land Use Conservation District, 
Resource Subzone.  

 

Staff Recommends 
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1. That the Board adopt the findings and conclusions set forth above and impose the 
following administrative fines:  

a. Pursuant to HRS section 183C-7, Kuaehu Condominium are fined $15,000 for 
violating the provisions of HAR section 13-5-24, for installing an erosion control 
system consisting of sandbags and other erosion control devices (ENF: KA 21-
12) on land within the Conservation District Resource Subzone;  

b. Pursuant to HRS section 183C-7, Kuaehu Condominium are fined $15,000 for 
violating the provisions of HAR section 13-5-24, by failing to abide by the terms 
and conditions of Emergency CDUP KA 06-04 and to remove the temporary 
erosion control structure and measures at the end of the authorization period and 
at the Department’s request; 

c. Pursuant to HRS section 171-6(12), Kuaehu Condominium may be fined up to 
$1,000 per day for their failure to remove the encroachments upon public lands, 
accrual of such starting when they received notice on February 12, 2025, and 
therefore may total $226,000; 

d. Therefore, that the total fines and administrative costs that may be levied against 
Kuaehu Condominium may be $256,000, and that Kuaehu Condominium shall 
pay all designated fines and administrative costs within ninety days from the date 
of the Board’s action;  

2. That the Board authorize the Department of the Attorney General to file a Notice of 
Pendency of Action with the deed or deed instrument of Parcel 004 at the Bureau of 
Conveyances pursuant to HRS sections 171-6.4(c), 501-151, and 634-51;  

3. That the Kuaehu Condominium or a future unit owner or landowner of Parcel 004 shall 
remove all unauthorized erosion control devices and materials and encroachments by 
October 1, 2025; 

4. That in the event that the Kuaehu Condominium, or a future unit owner or landowner of 
Parcel 004, fail to restore the shoreline area to a more natural state and to the 
Department’s satisfaction by October 1, 2025, the Kuaehu Condominium, or a future 
unit owner or landowner of Parcel 004, shall be liable for the costs of removal by the 
State or County ;  

5. That in the event of failure of the Kuaehu Condominium, or a future unit owner or 
landowner of Parcel 004, to comply with any order imposed in connection with this 
enforcement action, they shall be fined an additional $16,000 per day, pursuant to HRS 
section 171-6(2) and HRS section 183C-7, until the order is complied with;  

6. That in the event of failure of the Kuaehu Condominium, or a future unit owner or 
landowner of Parcel 004, to comply with any order herein, this matter shall be turned 
over to the Attorney General for disposition, including all administrative costs;  

7. That the Board delegate authority to the Chairperson to effectuate the above 
recommendations, subject to such conditions as may be prescribed by the Chairperson 
to best serve the interest of the State, without further consultation with the Board, subject 
to review and approval by the Department of the Attorney General; and  



  Board of Land and Natural Resources 
  OCCL Enforcement KA 21-12 

12 

8. The above noted conditions of Enforcement file KA 21-12 shall be recorded with the 
deed instrument by the Kuaehu Condominium, or a future unit owner or landowner of 
Parcel 004, at the Bureau of Conveyances pursuant to HAR section 13-5-6(e). 

 

 

      Respectfully submitted, 

        
      Trevor Fitzpatrick, Staff Planner 
      Office of Conservation and Coastal Lands  
 

Approved for submittal: 

 

______________________________ 

Dawn N. S. Chang, Chairperson 
Board of Land and Natural Resources 
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11/26/2003 OCCL Photo of Shoreline Area fronting Parcel 004 (Unit 1)

11/26/2003 OCCL Photo of Shoreline Area fronting Parcel 004 (Unit 2)

Board of Land and Natural Resources 
OCCL Enforcement KA 21-12

Exhibit 3 - Site Photos 
40



6/23/2004 OCCL Photo of Shoreline Area fronting Parcel 004 (Unit 2)

6/23/2004 OCCL Photo of Shoreline Area fronting Parcel 004 (Unit 1)

Board of Land and Natural Resources 
OCCL Enforcement KA 21-12

Exhibit 3 - Site Photos 
41



7/1/2004 OCCL Photo of Shoreline Area fronting Parcel 004

5/3/2006 OCCL Photo of Shoreline Area fronting Parcel 004

Board of Land and Natural Resources 
OCCL Enforcement KA 21-12

Exhibit 3 - Site Photos 
42



8/5/2009 OCCL Photo of Shoreline Area fronting Parcel 004

8/5/2009 OCCL Photo of Shoreline Area fronting Parcel 004

Board of Land and Natural Resources 
OCCL Enforcement KA 21-12

Exhibit 3 - Site Photos 
43



9/3/2020 Photo of Shoreline Area fronting Parcel 004
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Parcel 004 and Kuaehu Condo Unit Owners as they relate to Shoreline Matters 

May 3, 2002 - Doc No(s) 2002-077127: 
• The Doyle-Lotstein Living Trust to Joshua Simpson

October 14, 2002 - Doc No(s) 2002-182405: 

• Declaration of Condominium Property Regime of Kuaehu Condominium, Condominium Map
No. 3495

October 14, 2002 - Doc No(s) 2002-182406: 

• Bylaws of the Association of Unit Owners of Kuaehu Condominium, Condominium Map No.
3495

Unit 1 of Kuaehu Condo on Parcel 004 
January 17, 2020 - Doc No A73210195: 

• Josh Simpson to Donald P. Beyer and Laura Ellen Beyer, Co-Trustees of the Donald P. Beyer
and Laura E. Beyer Family Trust

April 6, 2021 - Doc No(s) A-77660855: 

• Donald P. Beyer and Laura Ellen Beyer, Co-Trustees of the Donald P. Beyer and Laura E.
Beyer Family Trust to Matthew Maruccia and Kelli Maruccia, as Trustees of the Maruccia
Family Trust

July 30, 2024 - Doc No(s) A-89770127: 

• Matthew Maruccia and Kelli Maruccia, as Trustees of the Maruccia Family Trust to Malden &
Myrtle LLC

November 4, 2024 - Doc No(s) A-9074000283: 

• Malden & Myrtle LLC to Leland V. Wigington, Jr.

Unit 2 of Kuaehu Condo on Parcel 004 
July 14, 2021 - Doc No(s) A-78650399: 

• Joshua Raphael Simpson to David Wilford West
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Conservation District Rules and Statutes 

Shorelines and Public Lands 

In Hawaiʿi, the shoreline is defined, pursuant to HRS §205A-1, as the upper reaches of the wash 
of the waves, other than storm and seismic waves, at high tide during the season of the year in 
which the highest wash of the waves occurs, usually evidenced by the edge of vegetation growth, 
or the upper limit of debris left by the wash of the waves. Most lands in the State of Hawaiʿi that 
are seaward of the shoreline are in the Resource Subzone of the State Land Use Conservation 
District, and are owned by the State.   

It is the uniform law of every coastal state that land below, or makai, of the shoreline is owned 
by the State and is held in public trust for the people of the State.1  In Hawaiʿi County v. Sotomura, 
55 Haw. 176, 517 P.2d 57 (1973), the Court made clear that the dividing line between public and 
private property with respect to oceanfront property is fluid and, specifically, that it changes with 
erosion.2   

The Court based its ruling on the common law principle that loss of land by erosion is an inherent 
aspect of littoral property: 

The loss of lands by the permanent encroachment of waters is one of the hazards incident 
to littoral or riparian ownership… (W)hen the sea, lake or navigable stream gradually and 
imperceptibly encroaches upon the land, the loss falls upon the owner, and the land thus 
lost by erosion returns to the ownership of the state.3 

In determining that the dividing line between public and private property with respect to 
oceanfront property may change with erosion, the Court also based its ruling on the public trust 
doctrine, citing to King v. Oʿahu Ry. And Land Co., 11 Haw. 717, 723-24 (1899), for the proposition 
that: 

The control of the state for the purposes of the trust can never be lost, except as to such 
parcels as are used in promoting the interests of the public therein, or can be disposed of 
without any substantial impairment of the public interest in the lands and waters 
remaining.4 

Therefore, public policy “favors extending to public use and ownership as much of Hawaiʿi’s 
shoreline as is reasonably possible.”5 

1 See Margaret E. Peloso and Margaret R. Caldwell, Dynamic Property Rights: The Public Trust Doctrine and Takings 
in a Changing Climate, 30 Stan. Envtl. L.J. 52, 57 (2011) (“In nearly all cases, the lines for defining the limits of private 
title and public access are the mean high water and mean low water marks.”).  
2 55 Haw. At 180, 517 P.2d at 61.  
3 In re City of Buffalo, 206 N.Y. 319, 325, 99 N.E. 850, 852 (1912). 
4 Hawaiʿi County v. Sotomura, 55 Haw. At 184, 517 P.2d at 63. 
5 Hawaiʿi County v. Sotomura, 55. Haw. At 182, 517 P.2d 61-62; see Application of Banning, 73 Haw. 297, 309-10, 
832 P.2d 724, 731 (1992); Diamond v. Dobbin, 132 Haw. 9, 26, 319 P.3d 1017, 1034 (2014); Gold Coast Neighborhood 
Ass’n. v. State, 140 Haw. 437, 458, 403 P.3d 214, 235 (2017).  
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Hawaiʿi Administrative Rules (HAR) Chapter 13-5: Conservation District 

Land uses in the Conservation District are regulated under HAR Chapter 13-5, which identifies 
land uses that may be applied for within the Conservation.  Chapter 13-5 also contains the 
administrative rules relating to penalties, collection of administrative costs, and monetary 
damages that may be sought against persons responsible for unauthorized land uses within the 
Conservation District.  

HAR § 13-5-2, defines “land use” as follows: 
(1) the placement or erection of any solid material on land if that material remains on the

land more than thirty days, or which causes a permanent change in the land area on
which it occurs;

(2) the grading, removing, harvesting, dredging, mining, or extraction of any material or
natural resource on land;

(3) the subdivision of land; or
(4) the construction, reconstruction, demolition, or alteration of any structure, building,

or facility on land.
Pursuant to HAR §13-5-6 Penalty, any person, firm, government agency, or corporation violating 
any of the provisions of chapter 13-5, or permits issued pursuant thereto, shall be punished as 
provided in chapter 183C, HRS.  
HAR § 13-5-6(d) provides that “no land use(s) shall be conducted in the conservation district 
unless a permit or approval is first obtained from the department or board.” 
One of the allowed uses is for shoreline erosion control.  HAR § 13-5-22 P-15(D-1) allows for a: 

Seawall, revetment, groin, or other coastal erosion control structure or device, including 
sand placement, to control erosion of land or inland area by coastal waters, provided that 
the applicant shows that (1) the applicant would be deprived of all reasonable use of the 
land or building without the permit;(2) the use would not adversely affect beach 
processes or lateral public access along the shoreline, without adequately compensating 
the State for its loss; or (3) public facilities (e.g., public roads) critical to public health, 
safety, and welfare would be severely damaged or destroyed without a shoreline erosion 
control structure, and there are no reasonable alternatives (e.g., relocation). Requires a 
shoreline certification. 

HAR § 13-5-35 Emergency permits (d) provides that “Repair and reconstruction of any structure 
or land use being investigated for possible violation of this chapter, or in situations in which fines 
for a violation have not been collected, shall not be processed until the violation is resolved.” 
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Hawaiʿi Revised Statutes Chapter 183C Conservation District 
HRS §183C-7 (Penalty for violation) provides the statutory penalty for violations of Chapter 13-5, 
HAR, and provides, in relevant part:  

(a) The department shall prescribe administrative procedures as it deems necessary for
the enforcement of this chapter.

(b) Any person violating this chapter, or any rule adopted in accordance with this chapter
shall be fined not more than $15,000 per violation in addition to administrative costs,
costs associated with land or habitat restoration, and damages to public land or
natural resources, or any combination thereof. After written or verbal notification
from the department, willful violation of this chapter or any rule adopted in
accordance with this chapter may incur an additional fine of up to $15,000 per day per
violation for each day in which the violation persists.

(c) The board may set, charge, and collect the fine based on the value of the natural
resource that is damaged, the market value of the natural resource damaged, and any
other factor it deems appropriate, such as the loss of the natural resource to its natural
habitat and environment and the cost of restoration or replacement.  The remedies
provided for in this subsection are cumulative and in addition to any other remedies
allowed by law.

Hawaiʿi Revised Statutes Chapter 171: Management and Disposition of Public Lands 
Pursuant to HRS §171-6 the Board may:  

(12) Bring actions as may be necessary to remove or remedy encroachments upon public
lands.  Any person causing an encroachment upon public land shall:
(A) Be fined not more than $1,000 a day for the first offense;
(B) Be fined not less than $1,000 nor more than $4,000 per day upon the second

offense and thereafter;
(C) If required by the board, restore the land to its original condition if altered

and assume the costs thereof;
(D) Assume such costs as may result from adverse effects from such

restoration; and
(E) Be liable for administrative costs incurred by the department and for payment

of damages…”
HRS §171-6 further allows the Board to assess the following fines for a violation on Chapter 171 
or any rule adopted thereunder: 

(15) Set, charge, and collect reasonable fines for violation of this chapter or any rule
adopted thereunder.  Any person engaging in any prohibited use of public lands or
conducting any prohibited activity on public lands, or violating any of the other
provisions of this chapter or any rule adopted thereunder, for which violation a
penalty is not otherwise provided, shall be:
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(A) Fined no more than $5,000 per violation for a first violation or a violation
beyond five years of the last violation; provided that, after written or verbal
notification from the department, an additional $1,000 per day per violation
may be assessed for each day in which the violation persists;

(B) Fined no more than $10,000 per violation for a second violation within five
years of the last violation; provided that, after written or verbal notification
from the department, an additional $2,000 per day per violation may be
assessed for each day in which the violation persists;

(C) Fined no more than $20,000 per violation for a third or subsequent violation
within five years of the last violation; provided that, after written or verbal
notification from the department, an additional $4,000 per day per violation
may be assessed for each day in which the violation persists; and

(D) Liable for administrative costs and expenses incurred by the department and
for payment for damages, including but not limited to natural resource
damages.

In addition to the fines, administrative costs, and damages provided for hereinabove, for 
damage to or theft of natural resources, the board may also set, charge, and collect a fine 
that, in its discretion, is appropriate considering the value of the natural resource that is 
damaged or the subject of the theft.  In arriving at an appropriate fine, the board may 
consider the market value of the natural resource damaged or taken and any other factor 
it deems appropriate, such as the loss of the natural resource to its natural habitat and 
environment and the cost of restoration or replacement.  The remedies provided for in 
this paragraph are cumulative and in addition to any other remedies allowed by law. 
No person shall be sanctioned pursuant to this section for the exercise of native Hawaiian 
gathering rights and traditional cultural practices as authorized by law or as permitted by 
the department pursuant to article XII, section 7, of the Hawaiʽi state constitution. 

HRS § 171-6.4 states, in relevant part: 
(c) Noncompliance with administrative enforcement against a landowner for a land use,

as defined in section 183C-2, that violates the law or for a currently unauthorized
structure encroaching on public lands, including but not limited to submerged lands
or lands within the shoreline, that falls, slides, or comes onto public land, or arises
from or benefits an adjoining or abutting private land shall affect title pursuant to
section 501-151 and result in a lien attaching to the adjoining or abutting private land.

Hawaiʿi Revised Statutes Chapter 205A: Coastal Zone Management 
Pursuant to Chapter 205A-2 Coastal Zone Management Program, (c) (9) Beaches Protection, it is 
State policy to (A) Locate new structures inland from the shoreline setback to conserve open 
space, minimize interference with natural shoreline processes, and minimize loss of improvements 
due to erosion, and (B) Prohibit construction of private shoreline hardening structures, including 
seawalls and revetments, at sites having sand beaches and at sites where shoreline hardening 
structures interfere with existing recreational and waterline activities. 
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